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ESTATE OF ROMAN TMETUCHL,
Appellant,

v.

MASAZIRO SIKSEI
Appellee.

CIVIL APPEAL NO. 10-008
Civil Action No. 68-96

Supreme Court, Appellate Division
Republic of Palau

Decided: September 8, 20101

[1] Appeal and Error: Standard of
Review; Civil Procedure: Motion for
Relief from Judgment

The Appellate Division reviews the trial
court’s decision concerning relief under Rule
60(b) for an abuse of discretion.  In doing so,
the Court is unconcerned with the merits of
the underlying judgment from which relief is
sought; it evaluates only whether the relief
was properly within the trial court’s
discretion.  

[2] Civil Procedure: Motion for Relief
from Judgment

Because Rule 60(b) is derived from the
Federal Rules of Civil Procedure, the Court
may refer to pertinent United States
authorities.

[3] Civil Procedure: Motion for Relief
from Judgment

In granting relief from a judgment under Rule
60(b), a trial court may condition or limit the
relief upon such terms as are just.  Conditions
or limitations on relief are within the court’s
power so long as they are a reasonable
exercise of discretion.

[4] Civil Procedure: Motion for Relief
from Judgment

The trial court must exercise its discretion
under Rule 60(b) soundly and in light of the
appropriate factors.  Whether to grant or limit
relief is not “a matter of idiosyncratic choice;”
rather, the determination involves taking
account of several incommensurable factors,
some relating to the particular case and others
to the larger system of administered justice.

[5] Civil Procedure: Motion for Relief
from Judgment

Among the factors potentially relevant to a
Rule 60(b) motion are the magnitude and
consequences of the judgment, the relative
clarity with which it appears that the judgment
was unjust, the relative fault of the parties,
whether the party seeking relief was diligent,
and the equities in the interests of reliance.
Other factors relating to the larger system of
justice are the degree of diligence and
competence expected of counsel, the extent to
which the court should rely on the adversary
presentations in contrast with seeking a just
result on its own initiative, the balance to be
struck between finality and correctness of
judgments, and the distribution of

 The Court finds this case appropriate for1

submission without oral argument.  See ROP R.
App. P. 34(a).
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responsibility for deciding upon relief between
the trial court and the appellate court.

[6] Civil Procedure: Motion for Relief
from Judgment

Whether granting full relief will inequitably
disturb an interest of reliance on the judgment
is a primary reason for conditioning or
limiting relief under Rule 60(b).  The very
nature of a final judgment in a contested
action—particularly one affirmed on
appeal—creates reliance on the fact that the
dispute involved has been legally terminated.
Relief should be denied, or granted only in
part, when the effect of granting relief would
be to unjustly disturb that stability.

[7] Civil Procedure: Motion for Relief
from Judgment

Section 74(3) of the Restatement (Second) of
Judgments applies to both the initial
determination of whether to grant relief from
a judgment and the decision whether to limit
or condition relief.

[8] Civil Procedure: Motion for Relief
from Judgment

Whereas a reversal on appeal means that the
underlying decision was incorrect from the
start, relief from judgment does not affect the
judgment’s validity during the period prior to
relief.  An order under Rule 60(b) does not in
any way call into question the validity of the
judgment or decree from the time of its entry
up until the time of the 60(b) order.

[9] Civil Procedure: Motion for Relief
from Judgment

A court generally is not entitled to grant
affirmative obligations in proceeding for relief
from judgment, and it is typically within a
court’s discretion to impose such terms as will
place the parties in the status quo.

Counsel for Appellant:  Oldiais Ngiraikelau
Counsel for Appellee:  David Pugh,
Micronesian Legal Services Corp.

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; KATHLEEN M. SALII,
Associate Justice; RICHARD H. BENSON,
Part-time Associate Justice.

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

The parties in this case have been
disputing the ownership of certain mahogany
trees for more than twenty years, and this case
has been in litigation for over fourteen.  The
only issue now before this Court is whether
the trial court erred when, after granting the
Estate of Tmetuchl (“the Estate”) relief from
a prior judgment, it declined to order Masaziro
Siksei to reimburse funds which the Estate
had already paid under that judgment.  For the
reasons that follow, we find no error below.

BACKGROUND

The facts are outlined thoroughly in
various opinions of this Court, see Estate of
Tmetuchl v. Siksei, 14 ROP 129 (2007); Estate
of Tmetuchl v. Aimeliik State, 13 ROP 176
(2006);  Tmetuchl v. Siksei, 7 ROP Intrm. 102
(1998), and we limit our discussion to those
relevant here.
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In 1988, Roman Tmetuchl harvested
several mahogany trees on land that Masaziro
Siksei claimed was his.  Siksei sued Tmetuchl
in 1996 seeking damages for the fallen trees.
In defense, Tmetuchl contended that the trees
were located on property owned by Aimeliik
State, which had authorized him to cut them.
After hearing from both sides, the first trial
court found in Siksei’s favor and ordered
Tmetuchl to pay $65,000 plus interest, and the
Appellate Division affirmed. Id.  Tmetuchl
passed away some time after the judgment,
and his estate started making regular payments
in satisfaction of the debt.

In 1999, the Estate filed a lawsuit
aga ins t  A ime l i ik  S t a t e  s ee k ing
indemnification for wrongly permitting
Tmetuchl to cut trees on Siksei’s property.
Aimeliik State defended using the same theory
Tmetuchl had propounded in the first lawsuit:
that Aimeliik was the true owner of the land
containing the mahogany trees.  In direct
conflict with the first court’s findings, the
second trial court  held that the trees actually2

were located on Aimeliik State property.
Therefore, on February 25, 2005, the trial
court ruled that Aimeliik State was not
required to indemnify Tmetuchl’s Estate for
the damages it owed to Siksei under the prior
judgment in Civil Action No. 68-96.

The result of these inconsistent
judgments was that the Estate was obligated to
pay damages to Siksei under the first, yet
unable to recover the money from Aimeliik

State under the second.  In other words, one
court held that Siksei owned the trees, while
another held they were Aimeliik State
property.  In light of this conflict, the Estate
filed a motion for relief from the first
judgment, pursuant to Rule 60(b)(6) of the
ROP Rules of Civil Procedure.  The Estate,
however, improperly filed its motion in the
second trial court, rather than the first (which
was the court that issued the judgment from
which relief was sought).  The motion was
denied because of this error, and the Appellate
Division affirmed but left open the possibility
of a properly filed motion in the original trial
court.  Aimeliik State, 13 ROP 176.

The Estate filed a second Rule
60(b)(6) motion, this time in the original trial
court.  That court determined that the
circumstances cited in support of the motion
were not extraordinary, and it also noted that
Siksei was not a party to the second lawsuit
between the Estate and Aimeliik State and
was therefore not bound by that judgment.
The trial court therefore denied the Estate’s
motion for relief.

The Appellate Division, however,
reversed that ruling on June 22, 2007.  Estate
of Tmetuchl, 14 ROP 129.  The Court noted
that if Aimeliik State in fact owned the
mahogany trees, then the Estate had been
paying significant damages for lawful
conduct, and Siksei has been unjustly enriched
by receiving compensation for trees that he
did not own.  Id. at 131.  The Court therefore
held that “the unfairness of these inconsistent
judgments rises to the level of an
extraordinary circumstance under Rule
60(b)(6),” and it concluded that the Estate
“should have been granted relief from the final
judgment.”  Id.  The Court reversed and

 Justice R. Barrie Michelson presided over the2

first case, Civil Action No. 68-96.  Justice Larry
Miller presided over the second case, Civil Action
No. 99-226.
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remanded for further proceedings.

On February 20, 2009, the trial court3

granted the Estate’s Rule 60(b) motion,
thereby complying with the Appellate
Division’s mandate on remand.  On May 18,
2009, the Estate filed a motion for
reimbursement of the money it had already
paid Siksei in reliance on the original
judgment against Tmetuchl, which totaled
$94,500 as of July 27, 2007.   Siksei opposed4

the motion on May 27, arguing that he had not
been a party to the second lawsuit, Civil
Action No. 99-226, and that it would be unfair
to hold him to the factual determinations made
in that case.  No court of law had ever issued
a judgment against enforceable against him
finding that he did not own the land in
question.

The trial court therefore scheduled a
third trial to determine the proper ownership
of the mahogany trees.  On February 2, 2010,
the trial court issued its decision, finding that
the land upon which the mahogany trees once
stood belonged to Aimeliik State, not Siksei,
and that Tmetuchl (now the Estate) was
therefore not liable to Siksei.

The court then addressed the $94,500
that the Estate had already paid Siksei under
the previous judgment.  The court found that
Siksei had reasonably relied on the original
judgment in Civil Action No. 68-96 for more

than twelve years, as he had a right to do.  The
court found that ordering reimbursement at
this late stage would “inequitably disturb an
interest of reliance on the judgment.” (citing
Restatement (Second) of Judgments § 74(3)).
In support of this finding, the court cited
several of Siksei’s prior statements that he
spent the money and does not have sufficient
funds to repay it should the court order him to
do so.   The court therefore limited the5

Estate’s relief by ordering that it need not
make any future payments to Siksei,  but also6

held that Siksei was not required to reimburse
the Estate for the $94,500 already paid under
the prior judgment.  It is this final conclusion
that is the subject of this appeal.

ANALYSIS

Unlike much of this case’s “tortuous
procedural journey,” as the court below
phrased it, this appeal presents just one

 Justice Alexandra F. Foster presided over this3

matter after the Appellate Division’s latest
remand. 

 On that date, the parties agreed to suspend4

further payments until this matter is resolved.

 The trial court cited Siksei’s brief opposing the5

Estate’s most recent Rule 60(b) motion, filed
February 2, 2009, as well as Siksei’s brief
opposing the Estate’s first Rule 60(b) motion,
filed on October 18, 2006.  

 The total amount that the Estate still would owe6

under the original judgment is substantial,
although unclear.  In his June 7, 2000, Complaint
to open Tmetuchl’s estate, Masaziro claimed that
the amount owed was more than $135,000.  Civ.
Act. No. 00-103.  On December 31, 2001, the
Estate purportedly owed $141,883.07 ($65,000.00
of principal and $76,883.07 in interest).  Even
using the number provided in 2001—a truly
conservative calculation—and subtracting the
$94,500 already paid, the Estate was relieved of
paying Siksei at least $50,000, without factoring
interest.
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discreet issue: whether the trial court erred by
refusing to order Siksei to reimburse the
Estate for the $94,500 it has already paid
under the judgment in Civil Action No. 68-96,
from which relief was later granted.  To be
clear, the following are not at issue: whether
relief from the prior judgment in Civil Action
No. 68-96 was proper under Rule 60(b); the
true ownership of the land upon which the
disputed mahogany trees once stood; and the
value of the trees or any other amount of
damages.  The Court must accept, therefore,
that “extraordinary circumstances” merited
relief from the prior judgment; that the
mahogany trees were not located on Siksei’s
property; and that to date the Estate has paid
$94,500 in damages it would not have owed
had the first judgment never existed.  What
remains is a difficult determination
implicating two strong and legitimate
competing interests: the Estate’s right to
recover money it paid for a tort a subsequent
judgment held it did not commit versus
Siksei’s right to rely upon a final judgment.
The answer, as explained below, comes down
to the proper conceptualization of Rule 60(b)
and the true meaning of “relief” from
judgment.

[1, 2] We review the trial court’s decision
concerning relief under Rule 60(b) for an
abuse of discretion.  Sowei Clan v. Sechedui
Clan, 13 ROP 124, 128 (2006); Masang v.
Ngerkesouaol Hamlet, 13 ROP 51, 54 (2006).
In doing so, we are unconcerned with the
merits of the underlying judgment from which
relief is sought; we evaluate only whether the
relief was properly within the court’s
discretion.  See Sowei Clan, 13 ROP at 128.
Because Rule 60(b) is derived from the
Federal Rules of Civil Procedure, the Court

may refer to pertinent United States
authorities.  Id. at 127 n.4 (2006);
Secharmidal v. Tmekei, 6 ROP Intrm. 83, 85
n.1 (1997).  In addition to challenging the trial
court’s discretion in awarding partial relief
from the judgment in Civil Action No. 68-96,
the Estate claims that the trial court violated
its mandate on remand and that it was entitled
to a hearing before denial of its motion for
reimbursement.  These are questions of law
that we review de novo.  See Estate of
Rechucher v. Seid, 14 ROP 85, 88-89 (2007).

A.

Rule 60(b) of the Palau Rules of Civil
Procedure permits a court to relieve a party
from a final judgment for five enumerated
reasons and “any other reason justifying relief
from the operation of the judgment.”  ROP R.
Civ. P. 60(b)(6).  In our previous opinion, we
described the general standards for
determining whether relief is appropriate
under Rule 60(b)(6) and concluded that such
relief was warranted for the judgment in Civil
Action No. 68-96.  See 14 ROP 129.  We
therefore remanded the matter to the trial court
to grant such relief as it saw fit.

[3] In granting relief from a judgment
under Rule 60(b), it is settled that a trial court
may condition or limit the relief “upon such
terms as are just.”  ROP R. Civ. P. 60(b); see
also 11 Wright & Miller, Federal Practice
and Procedure: Civil 2d § 2857 (2d ed. 1995);
12 Moore’s Federal Practice, § 60.22[2]
(Matthew Bender 3d ed.).  Conditions or
limitations on relief “are within the court’s
power so long as they are a reasonable
exercise of discretion.”  11 Wright & Miller,
supra, § 2857.  
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[4, 5] The trial court, of course, must
exercise this discretion soundly and in light of
the appropriate factors.  See Restatement
(Second) of Judgments § 74 cmt. g (1982).
Whether to grant or limit relief is not “a
matter of idiosyncratic choice;” rather, the
determination “involves taking account of
several incommensurable factors, some
relating to the particular case and others to the
larger system of administered justice.”  Id.
Among the factors potentially relevant to the
individual case are the magnitude and
consequences of the judgment, the relative
clarity with which it appears that the judgment
was unjust, the relative fault of the parties,
whether the party seeking relief was diligent,
and the equities in the interests of reliance.  Id.
Those factors relating to the larger system of
justice are “the degree of diligence and
competence expected of counsel . . . , the
extent to which the court should rely on the
adversary presentations in contrast with
seeking a just result on its own initiative, the
balance to be struck between finality and
correctness of judgments, and the distribution
of responsibility for deciding upon relief
between the trial court and the appellate
court.”  Id.; see also Delay v. Gordon, 475
F.3d 1039, 1044 (9th Cir. 2007) (noting the
direct tension between the judicial system’s
interest in finality and its desire to reach a fair
outcome when a problem with a prior
judgment becomes apparent).  In light of the
variety of factors, “the criteria for granting
relief cannot be stated in categorical terms,”
Restatement (Second) of Judgments § 74 cmt.
g, and a court should consider all pertinent
circumstances.

[6] Of particular concern in this case is
Siksei’s reasonable reliance on the prior

judgment in Civil Action No. 68-96.  Whether
granting full relief “will inequitably disturb an
interest of reliance on the judgment” is a
primary reason for conditioning or limiting
such relief.  Restatement (Second) of
Judgments § 74(3); see also 12 Moore’s
Federal Practice, § 60.22[2] (“Relief from a
judgment may be inappropriate if parties have
relied on it or if circumstances are such that
setting it aside would cause prejudice to a
party.”).  The very nature of a final judgment
in a contested action—particularly one
affirmed on appeal—“creates reliance on the
fact that the dispute involved has been legally
terminated.”  Restatement (Second) of
Judgments § 74 cmt. f.  To protect this
interest, the opposing party must act diligently
in seeking relief from a judgment, and
substantial “plans and acts in reliance on the
judgment . . . become considerations that
ought to give stability to the judgment.  Hence
it is that relief should be denied, or granted
only in part, when the effect of granting relief
would be to unjustly disturb that stability.” Id.

[7] The Estate avers that § 74(3) of the
Restatement applies only to the initial
determination of whether to grant or deny
relief from a judgment.  Because this Court
had already determined that relief from the
judgment in Civil Action No. 68-96 was
warranted, see Estate of Tmetuchl, 14 ROP
129, the Estate argues that the provision was
no longer applicable in deciding the issue of
reimbursement before the trial court.  The
Court disagrees.  The section is entitled
“Denial or Limitation of Relief” (emphasis
added), and subsection (3) expressly notes that
when an interest of reliance “can be
adequately protected by giving the applicant
limited or conditional relief, the relief will be
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shaped accordingly.”  Restatement (Second)
of Agency § 74(3).  The Court finds no reason
why the guidelines in § 74(3) should not apply
to the trial court’s decision to limit relief, just
as they applied to this Court’s initial
determination whether such relief is warranted
at all.

[8] Finally, a litigant must remain apprised
of the distinction between relief from
judgment and reversal or modification on
direct appeal.   Whereas reversal on appeal7

means that the underlying decision was
incorrect from the start, relief from judgment
does not affect the judgment’s validity during
the period prior to relief.  See Balark v. City of
Chi., 81 F.3d 658 (7th Cir. 1996).  As the
Seventh Circuit put it, “the fact that a court
may exercise an extraordinary power to
relieve the parties of a judgment’s

consequences . . . does not make the judgment
any less final.”  Id. at 663.  “An order under
Rule 60(b) does not in any way call into
question the validity of the judgment or decree
from the time of its entry up until the time of
the 60(b) order.  The 60(b) order operates
prospectively only, as the language of the rule
itself makes clear.”  Id.

[9] In comparing a Rule 60(b) order with
an order to revise a judgment after a direct
appeal, the Balark court also stated:

If a district court judgment is
reversed on appeal, the effect
of the appellate court ruling is
that the judgment was never
correct to begin with.  If a
judgment has been paid
immediately, it must be
refunded.  This is why devices
such as supersedeas bonds and
injunctions or stays pending
appeal exist: so that the parties
can protect their respective
positions while the fate of the
district court judgment is still
uncertain.  In the case of final
j u d g m e n t s  e m b o d yi n g
injunctive relief, the injunction
governs the parties’ behavior
unless and until it either
expires of its own force or
relief under Rule 60(b) is
granted. . .  The fact that the
decree may eventually expire
or may be modified or
terminated pursuant to Rule
60(b) does not mean that it
was not valid while it lasted.

 The Estate appears to blur this line in its brief, in7

which it cites § 74 of the Restatement (Second) of
Restitution to support the proposition that
restitution should have been ordered as a matter of
course.  First, that section and its accompanying
comments speak almost solely of a judgment
which has been reversed, vacated, or set aside
following a direct appeal.  Second, even if § 74
applied to relief from a judgment, it expressly
states that restitution should not be ordered if it
“would be inequitable or the parties contract that
payment is to be final,” and the commentary goes
on to explain that even a reversing tribunal (such
as an appellate court) “can itself direct restitution
either with or without conditions.”  Restatement
(First) of Restitution § 74 and cmt. a (emphasis
added).  These provisions, therefore, merely beg
the question of whether the trial court reasonably
found that ordering Siksei to reimburse the Estate
would be inequitable.  The Court finds § 74
inapplicable and not altogether helpful in
resolving the issue before it.
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Id.   The distinction is important because8

“relief” from a judgment is just as it
sounds—it simply relieves a party from the
obligations under the existing judgment and
typically operates prospectively; indeed, a
court is not entitled to grant any affirmative
obligations in such a proceeding.  See 12
Moore’s Federal Practice, § 60.25 (“Rule
60(b) is available only to set aside a prior
order or judgment; a court may not use Rule
60 to grant affirmative relief in addition to the
relief contained in the prior order or
judgment.”).  Furthermore, it is clear that
when a court is considering limited relief from
a judgment, it is typically within its discretion
to impose such terms as will place the parties
in the status quo.  11 Wright & Miller,
Federal Practice & Procedure: Civil 2d
§ 2864 (“[T]he court may exercise its power
under clause (6) on conditions that will place
the parties in status quo.”).

B.

With these principles in mind, we turn
to the circumstances of this case.  As the
above law suggests, the true goal of
fashioning relief from judgment is to balance,
as fairly as possible, the obvious interest in
reaching the correct, true, or just result against
the judicial system’s interest in finality of its
judgments—and a litigant’s reliance thereon.
This is not an easy feat.  Our court system is
an adversarial one, and justice therefore
operates solely against those parties who
appear before it in any given proceeding, on

the terms and within the bounds of their
pleadings, evidence, and arguments.  The best
a trial court can do is to hear and thoughtfully
consider each party’s case and, in the end,
reach what it believes to be the fairest, most
just result under the applicable law.

 In this case, the various trial courts
performed these duties to the best of their
abilities.  That the first trial court determined
that the mahogany trees were located on
Siksei’s property, whereas the second trial
court found that Aimeliik State owned them,
does not render either result “right” or
“wrong” in the eyes of the law.  Different
parties appeared in each case and presented
different evidence, witnesses, and arguments.
And putting aside the question of which
outcome was factually “correct,” the
subsequent judgment in favor of Aimeliik
State certainly does not render the first any
less valid or final.  Siksei fully litigated his
claims against Tmetuchl, prevailed, and
obtained a binding judgment from a court of
law (which was affirmed on appeal).  Siksei
had every right to rely on that judgment’s
finality, and this is precisely what both he and
the Estate did for many years—the Estate
paid, and Siksei received, a substantial sum of
money under the judgment.

Under the law cited above, the trial
court did not abuse its discretion in refusing to
order Siksei to reimburse the $94,500 which
the Estate has already paid under the original
judgment in Civil Action No. 68-96.  First, the
starting line is that relief from judgment is
typically just that—relief—and does not
wholly invalidate a prior judgment as reversal
on direct appeal would.  Moving to the factors
from the Restatement, the trial court was

 Although the Balark court was addressing relief8

from an injunction, the Court finds that the same
principle applies to a monetary judgment such as
that involved in this case.
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within its discretion in crafting the appropriate
relief.  The “relative clarity with which it
appears that the judgment was unjust” in the
present case is minimal, at best.  Although this
Court ultimately found that enforcing the first
judgment against the Estate would in fact be
unjust, that result was far from clear.  This
was not a case, for example, in which a
“flaming gun” piece of evidence came to light
to reveal a clear answer; it just so happened
that subsequent trial courts found to the
contrary of the ruling in Civil Action No. 68-
96.  As for the relative fault of the parties, the
Estate is in the present position through its
own litigation mishaps—particularly its
failure to join Aimeliik State as a party to the
initial proceeding in Civil Action No. 68-96.
No one knows what the outcome would have
been had Aimeliik State been joined initially,
but the Estate certainly would not be faced
with conflicting judgments.  As it now stands,
the Estate has already been permitted to seek
enforcement of the trial court ruling more
favorable to it.  Furthermore, had the Estate
filed its initial Rule 60(b) motion for relief in
the proper court, it could have sped things
along and avoided several payments under the
original judgment.  Last is the most important
factor—Siksei’s reliance on the prior
judgment.  The Estate’s Rule 60(b) motion did
not swiftly follow the first judgment in this
case.  The Estate paid its obligation under the
judgment for more than ten years before
seeking relief.  Siksei had every right to spend
that money, as it had contested and won its
lawsuit against the Estate.  To order
repayment at this point would inequitably
undermine the reliance interest in this matter.

One last argument by the Estate merits
brief mention.  The Estate contends that the

previous appellate panel passed on the issue of
reimbursement and therefore foreclosed the
trial court’s discretion to limit relief on
remand.  Specifically, the Estate argues that
the Appellate Division’s opinion implicitly
considered the relevant factors in § 74(3) of
the Restatement (Second) of Judgments,
ordered the trial court to grant relief from
judgment, and imposed only one condition on
that relief—that there be a third trial over the
ownership of the mahogany trees.  Thus,
according to the argument, the Appellate
Division supposedly explored the possibility
of limited relief but declined to impose it,
stripping the Trial Division of its discretion to
condition the relief.  In our prior opinion,
however, we merely held that relief from
judgment was warranted.  As a result of such
relief, there would be no binding judgment as
between the Estate and Siksei concerning
ownership of the mahogany trees,
necessitating a third trial on that factual issue.
This Court’s only order was that “the Estate
should have been granted relief from the final
judgment.”  Estate of Tmetuchl, 14 ROP at
131.  In that same opinion, however, we also
noted that the unfairness in the conflicting
judgments “warrants revisiting the ownership
of the trees to settle this matter fairly.”  Id.  In
conclusion, we only vacated the Trial
Division’s denial of the Estate’s Rule 60(b)(6)
motion and remanded for further proceedings.
The Trial Division was within its discretion to
consider the appropriate equitable factors and
fashion a conditional or limited relief from the
prior judgment, if it believed that this was the
just result.  It did not exceed its authority on
remand, and the sole issue in this appeal is
whether it exercised such discretion soundly
and reasonably.
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The Court is sympathetic to the
Estate’s plight.  If the “true” facts were that
Aimeliik State owned the land upon which the
disputed mahogany trees were located (as two
trial courts have now found), then the Estate
has paid a substantial sum over the years
under an incorrect judgment.  But simply
because that judgment might have been
factually incorrect does not make it invalid.
The Estate and Siksei fully litigated this
matter, and the first trial court simply reached
a different conclusion than the second.
Furthermore, a substantial amount of the
original judgment in Civil Action No. 68-96
remains outstanding and owed by the Estate
(by this Court’s most conservative estimate, at
least $50,000, and likely much more).  By
fashioning the relief as it did, the trial court
still relieved the Estate of paying that
substantial remaining obligation.  “[T]he test
on abuse of discretion review is not whether
the district court might have decided
differently, but whether the court’s denial [or
limitation] of the [moving party’s] Rule 60(b)
motion was unreasonable.”  Eskridge v. Cook
County, 577 F.3d 806, 810 (7th Cir. 2009).  

CONCLUSION

We find nothing unreasonable about
the trial court’s limitation on the Estate’s
relief from judgment in Civil Action No. 68-
96, and we therefore AFFIRM.  

OLIVER KASIANO,
Plaintiff,

v.

PALAU ELECTION COMMISSION,
WARREN FUKUICHI, IGNACIO
SANTIAGO, FLAVIN T. MISECH,
RODRICK BLANCO, and WILBUR

TELEI, JR.,
Defendants.

CIVIL ACTION NO. 10-184

Supreme Court, Trial Division
Republic of Palau

Decided: December 23, 2010

[1] Elections:  Regulations;
Administrative Law: Exhaustion of
Administrative Remedies

Assuming without deciding that the Election
Commission is subject to the Administrative
Procedures Act, failure to comply with the
proper administrative procedures for
challenging election results or residency
qualifications will prevent a challenge to those
qualifications.

[2] Elections:  Residency and Domicile

The term “resident” under Article IX, Section
6 of the Constitution can be interpreted to
mean domicile.  The terms “resident” and
“domicile” are used interchangeably, such that
the term “resident” includes “domicile.”

[3] Elections:  Residency and Domicile
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A person’s domicile is where a person has (1)
an actual residence and (2) an intention to
make a permanent home in the jurisdiction.

[4] Constitutional  Law:  State
Constitutions

The language contained in Article VIII,
Section 3 of the Anguar State Constitution is
clear and unambiguous, and uses different
terms for the residency requirement for a
candidate and the residency requirement once
a person takes office.

Counsel for Plaintiff:  J. Uduch Sengebau
Senior
Counsel for Palau Election Commission:
Alexis Ortega
Counsel for Fukuichi, Santiago, Misech,
Blanco, and Telei, Jr:  Moses Uludong

KATHLEEN M. SALII, Associate Justice:

INTRODUCTION AND BACKGROUND

Oliver Kasiano, hereinafter referred to
as “Plaintiff,” filed suit against the Palau
Election Commission (hereinafter referred to
as “PEC”) and Warren Fukuichi, Ignacio
Santiago, Flavin T. Misech, Rodrick Blanco,
and Wilbur Telei, Jr., candidates in the
election for the Olbiil Era Ngeaur (hereinafter
referred to as “OEN”).  Plaintiff was also a
candidate for the OEN in the November 2,
2010, Angaur State 15th General Election.
Defendants Fukuichi and Misech were elected
to seats in the OEN.  Plaintiff and Defendants
Santiago, Blanco, and Telei, Jr., failed to
garner enough votes.

Plaintiff’s First Amended Complaint

alleges that the candidate defendants did not
meet the residency requirements to run for the
OEN and specifically alleges that each
candidate (1) has not been a resident of
Angaur State for three years immediately prior
to the November 2, 2010 election; and (2)
does not physically reside in Angaur State.  In
the First Cause of Action, Plaintiff seeks to set
aside Defendant PEC’s October 26, 2010,
decision and the results of the election,
alleging that the decision was clearly
erroneous under 6 PNC § 147(g)(5) and
should therefore be reversed.  Second,
Plaintiff seeks a declaration that the candidate
defendants did not meet the requirements of
Article VIII, § 3 of the Angaur State
Constitution.

DISCUSSION

A.  Undisputed Facts

On October 7, 2010, Plaintiff wrote to
the PEC Chairman, Santos Borja, challenging
the candidacy of several candidates in the 15th
Angaur State Legislature Election set for
November 2, 2010.  On October 26, 2010,
PEC Chairman Borja issued a written letter
informing Plaintiff that three candidates did
not meet the requirements to run for office in
Angaur, but that all other candidates,
including candidate Defendants herein, met
the qualifications to run for office.  On
October 29, 2010, Plaintiff filed this action
challenging the eligibility of the individuals to
run for a seat in the Angaur Legislature.  In so
doing, Plaintiff did not follow the procedures
set forth under 23 PNC § 1107, as amended by
RPPL 6-50, for challenging the eligibility of a
candidate.  
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There is no dispute that the candidate
Defendants did not physically reside in
Angaur State throughout the three years
immediately prior to the Angaur State 15th
General Election in November of 2010.
Defendant Fukuichi, 45 years old, grew up in
and attended elementary school in Angaur,
moving to Koror to attend high school, then
went off-island.  In 1999, Fukuichi returned to
Palau, where he returned to Angaur and
worked for the national government, Ministry
of Education (“MOE”), first as a classroom
teacher and then moving to the computer lab.
In 2004, MOE reassigned him to Koror, where
he has since been living while working at the
central office of the MOE.  He is married with
children, lives in a house in Koror owned by
his brother-in-law, and he and his wife built a
house in Melekeok on land belonging to his
wife’s family; the Melekeok house was built
for and belongs to his children.  The children
all attend school in Koror.  Fukuichi does not
have a home of his own in Angaur, but lives
in and is responsible for the maintenance and
upkeep of the family home where his parents
continue to live.  The house was built in 1983,
which he helped finance, and he continues to
maintain the upkeep, including the 1993 work
to extend the kitchen and shower areas  to the
house.  He lives and works in Koror, traveling
to Angaur for family visits, to attend
customary obligations, and to maintain the
family home.  He also travels to Angaur to
attend sessions of the OEN, and approximated
the average number of days in one calendar
year that he is in Angaur to be 3 months.
When in Angaur, he lives in this house and
nowhere else.  He lives in Koror because of
employment opportunities for himself and
educational opportunities for his children, but
considers Angaur his permanent home and

residence.      

Defendant Misech, 40 years old,
completed elementary school in Angaur and
moved to Koror to attend high school.  In
1993, after returning from attending school
outside, he lived in Ngerbeched, Koror, with
his wife and children.  The Ngerbeched house
belongs to his mother, who is currently
residing in Hawaii.  Misech and his wife are
both employed by the national government,
Ministry of Justice, and are stationed in Koror.
Misech works for the Division of Immigration
and has been with Immigration for the past ten
years, and his school-aged children attend
school in Koror.  Like Fukuichi, Misech does
not have an individual home in Angaur, but
has what he refers to as a family home,
originally owned by his maternal
grandparents.  The house belongs to all the
children of Misech, and because he was
adopted to his grandparents, he is considered
to be the youngest of the children of Misech
who has ownership interest in the family home
in Angaur.  In the past four years, he has
traveled to Angaur a minimum of three times
each month - either to attend OEN sessions or
to attend to family customs.  When in Angaur,
this is the house he lives in.  He continues to
live in Koror because of work and educational
opportunities for himself and his family, but
considers Angaur as his permanent home and
residence.

B.  Conclusions of Law   

The question is whether the PEC’s
October 26, 2010, letter regarding the
eligibility of candidates for the OEN was a
clearly erroneous decision that can be
overturned by the Court pursuant to 6 PNC §



Kasiano v. Palau Election Comm’n, 18 ROP 10 (Tr. Div. 2010) 13

13

147(g)(5).  Plaintiff asks this Court to overturn
the PEC’s decision with regards to the
eligibility of Fukuichi and Misech to run for
seats in the OEN.  The PEC first argues that
Plaintiff did not exhaust his administrative
remedies, because his letter to the PEC failed
to include the proper affidavits regarding
candidate qualifications as required by 23
PNC § 1107 as amended by RPPL 6-50; and
second, that 23 PNC § 1205 excludes the
Election Commission from application of the
Administrative Procedures Act.    

23 PNC § 1107 as amended by RPPL
6-50 provides in part:

Placing candidate’s name on
ballot.  The Election
Commission shall examine the
nomination papers of all
candidates and political parties
and investigate all candidates
to ensure that all the
qualifications of the office
have been met. The Election
Commission shall, the day
after filing of the nomination
papers, provide a fifteen (15)
day “challenging” period
during which any person or
group may submit a petition,
supported by at least five (5)
affidavits of persons registered
in that candidate’s voting
district, to request further
investigation and verification
of a candidate’s residency or
citizenship qualifications. . . .
A finding by the Election
Commission that a candidate’s
qualifications are in order shall

constitute prima facie evidence
that the candidate meets the
qualifications for office, and
the finding may be rebutted
only by presentation of clear
and convincing evidence to the
contrary before the Supreme
Court, Trial Division, within
ten (10) days  after publication
of the Election Commission’s
finding.   

 23 PNC §1205 provides that “The
rules and regulations promulgated by the
Election Commission shall be exempt from
the provisions of the Administrative
Procedures Act of Chapter 1 of Title 6 of this
Code.”  

[1] Plaintiff does not dispute that he did
not submit a “petition supported by five
affidavits” as required by Section 1107.  Thus,
the Court agrees with the PEC that it did not
issue a finding because Plaintiff failed to
comply with the statutory requirements.  As
such, Plaintiff’s failure to comply with the
procedures for challenging election results or
residency qualifications of Fukuichi and
Misech prevent this challenge.  Furthermore,
he has failed to show why the Court should
disregard the mandate of 23 PNC §1205.

Even assuming that Plaintiff’s
complaint is not barred, are Fukuichi and
Misech “residents” of Angaur as defined by
the Angaur State Constitution for purposes of
running for legislative office?  The Court
concludes that they are.  The relevant
provision of the Angaur State Constitution
states:
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Qualification of Members: A
p e r s o n  r u n n i n g  f o r
membership of the Olbiil Era
Ngeaur shall be at least
twenty-five (25) years of age;
a citizen; a resident and
registered voter of the State of
Angaur three (3) years
immediately prior to his
election; Provided that he is
not serving a court sentence
for felony or has not been
determined by the court to be
mentally incompetent.  Each
member of the Olbiil Era
Ngeaur shall physically reside
within the State of Angaur
while in office.

Angaur State Constitution, art. VIII, § 3.

[2, 3] As the parties acknowledge, the word
“resident” and what constitutes residency in
Palau for purposes of the eligibility to run for
office has been the topic of case law in Palau,
with the most recent case being Nicholas v.
Palau Election Commission, 16 ROP 235
(2009).  In Nicholas,  the Appellate Division
held that the term “resident” under Article IX,
Section 6 of the Constitution can be
interpreted to mean domicile, and that one did
not need to be physically present in a state to
maintain a domicile there.  In so doing, the
Court recognized that the terms “resident” and
“domic i l e”  are  of t en t imes  used
interchangeably, and ultimately accepted the
term “resident” to include “domicile.”  A
person’s domicile, as defined by the Nicholas
Court, is where a person has (1) an actual
residence and (2) an intention to make a
permanent home in the jurisdiction. Norbert

Blau, Plaintiff’s witness, testified that he was
one of the drafters of the Angaur Constitution.
Blau was asked about the difference in terms
used in Article VIII, Section 3 regarding the
qualifications of a candidate for the OEN;
namely, the first section provides that a person
must be a “resident and registered voter” of
Angaur to run for office, and the last sentence
of the same provision states that each member
of the OEN must “physically reside” within
Angaur while in office.  Blau testified that
while the drafters may have used different
terms, the intent was that a person running for
office must have a house and physically live in
Angaur three years prior to the election.  He
stated there really was no difference between
these two phrases, and a candidate was
required to physically reside in Angaur three
years prior to the election.  He further testified
that such intent is reflected in the journal
reports for the Angaur Constitutional
Convention and were available at the State
Office.    

The Court finds it interesting that
Blau, by his own testimony, served as the
Angaur Delegate in the OEN from 1987-2005,
holding the office of President of the OEN.
During this time, he was living in Koror,
returning to Angaur usually on payday
weekends to attend sessions.  He did not own
a house in Koror, but lived in Koror because
his wife was living in Koror.  Prior to
becoming a member of the OEN in 1987, Blau
testified that he was a member of the Olbiil
Era Kelulau in the House of Delegates
representing Angaur, and was residing in
Koror.  By his own testimony, Blau was
elected to the OEN under the same
constitutional provision which he now testifies
requires someone to have a home that he built
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himself in Angaur and must live there for
three years before running for office.  In
accepting Blau’s testimony at face value, he
himself did not meet the constitutional
requirements when he successfully ran for
office and was elected between 1987 and
2005.

[4] In any event, while it may be Blau’s
recollection and testimony that the intent of
the drafters was to have one requirement for
candidates, and that such requirement was for
physical residence within Angaur three years
prior to running for office, when constitutional
language is clear and unambiguous, courts
apply its plain meaning.  Tellames v.
Congressional Reapportionment Comm’n, 8
ROP Intrm. 142, 143 (2000).  The language
contained in Article VIII, Section 3 is clear
and unambiguous, and uses different terms for
the residency requirement for a candidate and
the residency requirement once a person takes
office.  The terms are not synonymous, and
this Court is compelled to apply the plain
meaning of Article VIII, Section 3 to the facts
herein. 

   Turning now to whether Fukuichi and
Misech are residents as defined by Nicholas,
the Court found that Nicholas was no longer a
resident of Palau with the requisite intent to
return based on the following:  Nicholas
resided in Saipan for over 20 years; did not
have a home in Palau; traveled infrequently to
Palau and lived in hotels when he did; brought
his mother from Palau to Saipan to live with
his family; conducted 95% of his business in
Saipan; and built his one and only home in
Saipan.  By contrast, Defendants Fukuichi and
Misech have homes in Angaur, and had these
homes prior to 2007.  While the homes were

not built from the ground, purchased outright,
or solely owned by them, the undisputed fact
is that they own homes in Angaur, acquired
either through outright conveyances or
through inheritance.  Both Fukuichi and
Misech travel several times a month to
Angaur for both personal family business as
well as to attend to legislative sessions.  When
in Angaur, they stay at their homes.  Neither
Fukuichi nor Misech owns a home in Koror,
and would live and work in Angaur on a full-
time basis if they could do so; employment
and educational opportunities, however, do
not make this possible.  Finally, unlike
Nicholas, Fukuichi and Misech continue to
reside within Palau, only living in Koror for
economic reasons.   

The Court is cognizant of the fact that
Plaintiff, who at one time lived and worked in
Koror, has relocated to Angaur and lives there
on a full-time basis, while Fukuichi and
Misech have made a choice to continue to live
and work in Koror, have residences in Koror,
are raising their children in Koror, and have
long-term employment in Koror.  While
Plaintiff contends that such factors establish a
lack of intent on their part to make Angaur
their permanent home someday, the Court
finds otherwise and is not convinced that
Fukuichi and Misech have clearly shown that
they have no intent to make Angaur their
permanent residence and domicile.

CONCLUSION

For the reasons discussed above, the
Court finds that Defendants are entitled to
judgment in their favor.  Warren Fukuichi and
Flavin T. Misech meet the requirements of
Article VIII, § 3 of the Angaur State
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Constitution to run for legislative seats in the
15th Angaur State General Election.  The
results of the November 2, 2010 15th Angaur
State General Election shall proceed to
certification and Defendants be sworn in.

In the matter of the determination of
ownership of several islands in Peleliu

State described as Tabkusik (Lot R-808);
Breu (Lot R-809); Ngeruchebtang (Lot R-
811); Ngerkesiull (Lot R-812); Ruriid (Lot
R-813); Tngebard (Lot R-814); Ngkeuall
(Lot R-815); Oimaderuul (Lot R-816);

Melekluu (Lot R-827); and Ngrungor (Lot
R-828),

 LUILL CLAN,
NGERDELOLK HAMLET,
CHILDREN OF MERSAI,

TELUNGALK RA EDARUCHEI,
DAVE NGIRAKED,

PELELIU STATE PUBLIC LANDS
AUTHORITY,

Claimants.

LC/R 09-476
LC/R 09-477
LC/R 09-487
LC/R 09-488
LC/R 09-489
LC/R 09-490
LC/R 09-491
LC/R 09-492
LC/R 09-493
LC/R 09-494

Land Court
Republic of Palau

Decided: December 29, 2010

[1] Land Commission/LCHO/Land
Court: Return of Public Lands

There are three requirements under 35 PNC §
1304(b) that a claimant must meet in order to
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prevail on his or her claim.  To successfully
prove a claim for the return of public lands,
claimant must show that (1) the claimant is a
citizen who filed a timely claim, on or before
January 1, 1989; (2) the claimant is either the
original owner of the claimed property or a
proper heir of the original owner; and (3) the
claimed property became public land as a
result of a wrongful taking (through force,
coercion, fraud, or without just compensation
or adequate consideration) by a foreign
government.

[2] Land Commission/LCHO/Land
Court: Return of Public Lands

At all times, the burden of proof remains on
the claimants, not the governmental land
authority, to establish by a preponderance of
the evidence, that they satisfy all requirements
of the Land Registration Act.

Counsel for Luill Clan:  Theodore Aitaro
Counsel for Ngerdelolk Hamlet:  Obak Isao
Singeo
Counsel for Children of Mersai: Rosemary
Mersai
Counsel for Telungalk ra Edaruchei:  Itaru
Kishigawa
Counsel for PSPLA:  Lalii Chin

The Honorable ROSE MARY SKEBONG,
Associate Judge:

INTRODUCTION

These cases involve ten uninhabited
islands located off the shores and within the
territorial waters of Peleliu State.  They are
claimed to be public lands by the Peleliu State
Public Lands Authority.   With the agreement

of the parties, the cases were consolidated for
hearing, which was held on July 6 and July 7,
2010.  The parties submitted written closing
arguments.  The last brief to be submitted was
filed on September 8, 2010, by Telungalk ra
Edaruchei.  

SUMMARY OF THE CLAIMS

 A.  Luill Clan

Luill Clan claims the islands of
Ngeruchebtang, Ngerkesiul, Ruriid, and
Ngerungor (also called Bachediil).  Felix
Gaag, on behalf of the clan, filed claims on
June 22, 1988, for Ngerkesiul and Ruriid; and
Mikiwo Gibson filed claims on December 30,
1988, for Ngeruchebtang and Ngerungor, in
addition to the two for which Gaag had filed
claims.

Gaag’s claim states that “a irechar ra
kmal irechar etiang a mle kloklam makim
claim er chelchang” – long ago, in very
ancient days, this was our property so we
claim it now.  Gibson’s claim states no basis
for Luill’s claim of ownership to the four
islands.

Luill Clan’s claim was pursued at the
hearing by “Iderrech” Ted Aitaro.  Aitaro, age
74, testified that traditionally, the islands of
Peleliu were divided into “ngos” (east) and
“ngebard” (west), and that under this
traditional division, Luill Clan owned the
islands on the east while Ngesiliong Clan
owned the islands on the west.  Thus, Luill’s
t r a d i t i o n a l  o w n e r s h i p  i n c l u d e d
Ngeruchebtang, Ngerkesiull and Ruriid.
According to Aitaro, his father told him that
people who used these islands under Luill’s
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control, had to obtain permission from the
clan.   He said that his father bore the clan’s
chief title “Iderrech.”

Dick Ngotel, another member of Luill
Clan, also testified.  He said that
Ngeruchebtang Island was given out by Obak,
but Ngerkesiull, Ruriid and Bachediil
remained under Luill Clan’s ownership and
control.

Kalbesang Soalablai, age 59, was
called as a rebuttal witness for Luill Clan.
Kalbesang, who is Renguul of Ngerdelolk,
testified that the islands claimed by Luill Clan
were originally owned by Ngchemiangel, but
were taken by Ngerdelolk when it defeated
Ngchemiangel in war.   He said that the
islands were placed under the control of Luill
Clan until such time as the Ngerdelolk chiefs
decided to distribute them.  He said that the
four chiefs responsible to make the
distribution included Obak, Iderrech, Itpik and
Idesiar, and that no single one of them can
distribute the properties alone.  He said that
the chiefs have not declared distribution of the
islands.  According to Kalbesang, the
Japanese took control of the islands, but he
did not know the circumstances of the taking.
 
B.  Ngerdelolk Hamlet

Obak Isao Singeo filed claims for
Ngeruchebtang and Tngebard.  The claim he
filed on December 20, 1988, states that, “tial
yuns a kloklel a beluu ra Ngerdelolk” – this
island is the property of Ngerdelolk.  The
second claim that he filed on December 30,
1988, states that, “Obak a mengkar aikal
yuns” – Obak is the trustee for these islands.

At the hearing, Singeo, age 72,
testified that Ngeruchebtang was owned by his
clan of Ucheliou, and so he claimed it for that
clan.  Singeo testified that only Tngebard
belonged to Ngerdelolk Hamlet, and that it
was under the control of Chief Obak of
Ucheliou Clan.   He said that no one used the
island of Tngebard.

C.  Children of Mersai

The Children of Mersai claim
ownership of the island of Ngeruchebtang.
Their claim was filed by Luke Mersai on July
1, 1991.  Rosemary Mersai  pursued the claim
at the hearing.

Rosemary, age 64, testified that Obak
Kloulubak gave Ngeruchebtang to her mother,
Tamae Mersai because she was Kloulubak’s
daughter.  She testified that after Kloulubak
conveyed Ngeruchebtang to her mother, her
parents began to plant coconut trees on the
island.  She said that her uncle, Idechong, had
a boat, and took her parents on trips to the
island to clear it of the wild jungle growth
before they planted coconut trees.    She said
that she accompanied her parents on these
trips, which took place from 1958 to 1961.
She said that the conveyance by Obak took
place about two years before they started
working on the land.

D.   Telungalk ra Edarcuchei

 Uchelmekediu Ichiro Loitang claimed
Tabkusik and Breu on behalf of Telungalk ra
Edaruchei on December 30, 1988.  He claimed
that these two islands were part of Ngercheu.
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At the time of the hearing, Itaru
Kishigawa appeared for the lineage.
Kishigawa, age 75, testified that his mother
and grandmother told him from an early age
on, that the small islands of Tabkusik and
Breu were part of Ngercheu, which was
owned by Edaruchei.  The two small islands
are just off the shores of Ngercheu, and
accessible by foot during lowtide.

According to Kishigawa, Delemel
raised pigs on Tabkusik in the past, through
permission from Samoang.  Samoang and his
grandmother, Rsuuch, were ngalk dos –
children of sisters.  He also testified that Al
Oiterong obtained permission from
Ngichomtilou to build a house on the same
island of Tabkusik.  He said that there is
nothing on Breu.   

Rebecca Koshiba, age 56, also testified
in support of Telungalk ra Edaruchei’s claim.
She said that Samoang was her great
grandmother.  She testified that Tabkusik,
Breu and Mesmurs are part of Ngercheu,
which has traditionally belonged to Edaruchei.
 She said that in 2006, Edaruchei was awarded
Certificate of Title No. LC 085-06 for
ownership of Ngercheu Island.

Ted Aitaro also testified as witness for
Telungalk ra Edaruchei.  He said that to his
knowledge, Tabkusik and Breu were part of
Ngercheu Island.  Aitaro testified that in 1944,
just at the onset of war, he was part of a group
of students who went to Ngercheu to build a
school building.  He said that Uchelmekediu
lived on Ngercheu at the time.    He saw a
ulengang (worship shrine) on the island and
learned then about Okiu a mechuu, the sacred
spirit of the people of Edaruchei.  

E.  Dave Ngiraked

Dave Ngiraked filed claims for
individual ownership of Ngkewall,
Oimaderuul and Melekluu Islands on
December 29, 1988.  He states on his
application that he claims as an individual
from Peleliu - “ak chad ra Peliliou e claim.” 
Ngiraked failed to appear at the hearing,
although the record shows that he was served
with notice of the hearing.

F.  Peleliu State Public Lands Authority 

PSPLA claimed the rock islands of
Peleliu through a claim filed by former
Governor Timarong Sisior on December 21,
1988.    The authority was represented at the
hearing by Palau Public Lands Authority’s
legal counsel, Lalii Chin, Esq. Two members
of PSPLA’s administrative board testified.

Ebert Mabel is 74 years old and bears
the 8th ranking chief title of Ngerkeukl.
Mabel testified about his knowledge of the
islands subject of the hearing.  According to
him, Tabkusik and Breu were public property
of Peleliu.  Unlike Ngercheu, which required
permission by the Ngercheu people before
anyone can use it, Tabkusik and Breu could be
used by anyone from Peleliu without having to
obtain permission or consent from anyone. 
Mabel also testified that Ngeruchebtang,
Ngerkesiull, Ruriid and Tngebard were public
lands, and no one needed to ask for
permission to go to these islands.  With regard
to Melekluu, Ngkeuall and Oimaderuul,
Mabel testified that these three islands were
also public lands that were leased to people of
Teliu and Ngerkeukl Hamlets for coconut
farming.



In re Tabkusik, 18 ROP 16 (Land Ct. 2010)20

20

According to Mabel, the rock islands
and rocky ridges (“rois”) of Peleliu,
historically, were public lands and used by the
general populace of Peleliu.

Temmy Shmull, age 62, is also a
member of PSPLA.  He testified that the
general information and knowledge he
obtained when he was growing up was that the
elbacheb (rock islands) belonged to Peleliu,
and that anyone from Peleliu could go to the
elbacheb and take for their use whatever
resources were found there, without acquiring
consent from anyone.  He said that the
elbacheb were public lands for the general
public use.

BURDEN OF PROOF

Claims for public lands or lands
claimed to be public lands come under the
provisions of Article 13, Section 10 of the
Palau Constitution which state that “the
national government shall . . . provide for the
return to the original owners or their heirs of
any land which became part of the public
lands as a result of the acquisition by previous
occupying powers or their nationals through
force, coercion, fraud, or without just
compensation or adequate consideration.”
This constitutional provision is implemented
by the enabling statute found in 35 PNC §
1304(b).

[1] There are three requirements under 35
PNC § 1304(b) that a claimant must meet in
order to prevail on his or her claim.  To
successfully prove a claim for the return of
public lands, claimant must show that (1) the
claimant is a citizen who filed a timely claim,
on or before January 1, 1989; (2) the claimant

is either the original owner of the claimed
property or a proper heir of the original owner;
and (3) the claimed property became public
land as a result of a wrongful taking (through
force, coercion, fraud, or without just
compensation or adequate consideration) by a
foreign government. 

[2] At all times, the burden of proof
remains on the claimants, not the
governmental land authority, to establish by a
preponderance of the evidence, that they
satisfy all requirements of the Land
Registration Act.  Claimants must meet all1

three requirements in order to succeed in
regaining the land.

FINDINGS OF FACT

The court makes the following
findings of fact based on the record and
preponderance of the evidence adduced at the
hearing.

1. All claimants, except for the children
of Mersai, filed timely claims for the return of
public lands under 35 PNC 1304(b).

2. The claim for Ngeruchebtang filed by
the children of Mersai on July 1, 1991, missed
the deadline of January 1, 1989, for filing
claims to public lands. Under 35 PNC
1304(b), this claim is, therefore, forfeited as
an untimely-filed claim.  Moreover, the record
clearly indicates that Obak may have
conveyed a homestead of Ngeruchebtang to
Tamae.  A memorandum from the Palau
District Land Title Officer to the TT Deputy
High Commissioner requested permission to

   Palau Public Lands Authority v. Ngiratrang, 131

ROP 90, 93 (2006).
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grant a homestead entry permit for
Ngeruchebtang to Obak’s daughter, Tamae.2

3. Luill Clan failed to produce sufficient
evidence to prove that it owned
Ngeruchebtang, Ngerkesiul, Ruriid, and
Bachediil.  The clan’s claims and testimonial
evidence are so full of unexplained
contradictions as to render the claim of
ownership without credibility.  For starters,
Gaag claimed that the clan owned Ngerkesiul
and Ruriid, only.  Mikiwo Gibson added
Ngeruchebtang and Ngerungor.  Although no
one explained who Gaag and Gibson are in
relation to Luill Clan, the Court presumes that
they were authoritative figures in the clan.  If
so, then why would their knowledge about
clan ownership not be the same?  Adding to
this puzzle, Dick Ngotel (also presumed to be
an elder clan member) testified that
Ngeruchebtang was given out by Obak
(whoever he is in relation to Luill), but the
clan retained the other three islands.  Again,
the information from the clan members
themselves is not consistent, and therefore,
lacks credibility.

The other problem with Luill’s claim is that,
other than declaring that the clan traditionally
owned the islands ra irechar ra kmal irrechar,
the clan produced no real proof of such
ownership.  Ted Aitaro’s testimony that
people who wanted to use the islands sought
permission from the clan, was uncorroborated
and very weak.  Indeed, the clan’s own
witness, Kalbesang Soalablai, contradicted
Ted Aitaro’s claim that these islands were
distributed to Luill Clan.  Kalbesang
Soalablai’s testimony was that the islands

were placed under Luill’s control while
awaiting for the four chiefs to decide how they
would be distributed.  This testimony negates
a finding that Luill owned the islands outright.
Therefore, Luill Clan’s claim for the return of
Ngeruchebtang, Ngerkesiul, Rudiid and
Bachediil is denied for insufficiency of proof
of ownership.

4. Ngerdelolk Hamlet also failed to
present sufficient evidence to prove its
ownership of Ngeruchebtang and Tngebard
islands.  With regard to Ngeruchebtang, Obak
Isao Singeo filed a timely claim for
Ngerdelolk, but changed his mind and claimed
it for Ucheliou Clan at the hearing.  Under 35
PNC § 1304(b), Ucheliou Clan did not file a
claim during the filing of claims period, and
forfeits out.  Conjunctively, by testifying that
Ngeruchebtang belonged to Ucheliou Clan,
Obak Isao Singeo defeated Ngerdelolk
Hamlet’s claim of ownership.  As to
Tngebard, the mere statement that the land
belonged to Ngerdelolk Hamlet was not
sufficiently convincing. Accordingly,
Ngerdelolk Hamlet’s claim for Ngeruchebtang
and Tngebard Islands is denied.

5. Dave Ngiraked’s claim for Ngkewall,
Oimaderuul and Melekluu Islands fails for
complete lack of proof.

6. Telungalk ra Edaruchei’s claim for
Tabkusik and Breu islands as part of Ngercheu
Island was not sufficiently proven.  While
there is proof that Edaruchei own Ngercheu,3

Itaru Kishigawa’s testimony that his ancestors

  Memorandum dated July 1, 1961, from George2

B. Harris, Jr. contained in Case File No. LC/R 09-
0487.

  It is noted that under Certificate of Title No. LC3

085-06, Ngercheu Island is awarded to Ngercheu
Clan.  However, this is not an issue instantly
because the ownership of Ngercheu is not at issue
in this case.
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told him that they also owned the smaller
islands was disputed by witnesses for PSPLA.
Without corroboration, this is a self-serving
statement and unreliable.  Kishigawa’s
testimony that Edaruchei consented for
Delmel and Oiterong to use Tabkusik Island
provides some evidence of ownership, but was
not corroborated, and not very persuasive.  It
is found, therefore, that Telungalk ra
Edaruchei’s evidence was not sufficient to
prove that it owned Tabkusik and Breu as part
of Ngercheu Island.

CONCLUSION AND
DETERMINATION

None of the claimants for the ten (10) islands
herein sufficiently proved the three statutory
requirements of timeliness of claim,
ownership immediately prior to a taking by
the government, and a wrongful taking by the
government.  The burden of proof is on the
claimants at all times, and failure to prove all
three requirements defeats the claims.   Failure
of proof means that the claimed islands
remain public lands.

Accordingly, it is hereby determined that the
islands described herein remain public lands
under the administration of the Peleliu State
Public Lands Authority.  Appropriate
Determinations of Ownership consistent with
this decision shall be issued and served on all
named parties.4

IGNACIO ANASTACIO,
Plaintiff,

v.

PALAU PUBLIC UTILITIES
CORPORATION,

Defendant.

v.

REPUBLIC OF PALAU,
Third-Party Defendant.

CIVIL ACTION NO. 04-206

Supreme Court, Trial Division
Republic of Palau

Decided:  January 4, 2011

[1] Property: Ejectment; Property:
Trespass  

Trespass and ejectment are actions rooted in a
plaintiff’s right to possess real property.  
A right to exclusive use of property is
sufficient in and of itself to provide a basis to
bring an action in trespass and ejectment
against unwanted occupiers during the term of
the lease.

[2] Property:  Licenses

A license is permission to engage in a

particular act or series of acts upon the land of

another without possessing an interest in the

land.  

[3] Property:  Licenses
  The land known as Elochel, Lot No. 003 R 074

(Case No. LC/R 10-0011) was heard with the 10
islands herein, but will be addressed in a separate
decision.
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A license may be created by parol, writing, or

implication, so long as the proper intent to

permit the particular actions appears.

[4] Property:  Licenses

A license may become irrevocable where the

licensee makes great expenditures and

permanent improvements in justifiable

reliance on the licensor.   

[5] Property: Licenses; Property:

Easements

If a license becomes irrevocable, it is

indistinguishable from an easement.

[6] Property:   Estoppel

If injustice can be avoided only by

establishment of a servitude, the owner or

occupier of land is estopped to deny the

existence of a servitude burdening the land

when: the owner or occupier permitted

another to use that land under circumstances

in which it was reasonable to foresee that the

user would substantially change position

believing that the permission would not be

revoked, and the user did substantially change

position in reasonable reliance on that belief.

[7] Property: Estoppel; Property:

Licenses

Estoppel based on license applies where a

land owner or occupier gives permission to

another to use the land, but does not

characterize the permission as an easement or

profit, and does not expressly state the

duration of the permission.  Normally the

change in position that triggers application of

the rule is an investment in improvements to

the servient estate.

[8] Property: Servitudes; Property:

Statute of Frauds

Ordinarily, to create a servitude, the creation

of the servitude must comply with the statute

of frauds.  However, a servitude may still be

created even if it does not satisfy the statue of

frauds.

[9] Property: Servitudes; Property:

Statute of Frauds

The consequences of failure to comply with

the Statute of Frauds do not apply if the

beneficiary of the servitude, in justifiable

reliance on the existence of the servitude, has

so changed position that injustice can be

avoided only by giving effect to the parties’

intent to create a servitude.

[10] Property:  Servitudes

If the parties have fully negotiated a servitude

arrangement, but contemplate that a written

document will be executed to finalize the

transaction, giving effect to the oral

arrangement ordinarily will not be justified.

[11] Property: Ejectment; Property:

Trespass
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The basis of a suit in ejectment is that a

defendant in possession is a trespasser as

against a plaintiff holding title and right to

immediate possession.  A trespass is a

continuing wrong.  Suit to end trespass can be

brought at any time while the wrong

continues.  A suit to end wrongful possession

is a cause of action arising on the day suit is

brought against the possession.

[12] Property: Laches; Equity: Laches

Laches is a purely equitable doctrine which

cannot be invoked in a legal, or non-equitable,

action.

[13] Property: Ejectment; Property:

Laches; Equity: Laches

Because ejectment is a legal remedy and states

a claim at law not in equity, the doctrine of

laches is not applicable.

[14] Property: Trespass; Property:

Laches; Equity: Laches

A trespass action is an action in law, and thus

laches is not a proper defense.  

Counsel for Plaintiff: Raynold B. Oilouch

Counsel for Defendant:  Oldiais Ngiraikelau

Counsel for Third-Party Defendant: Palau

Attorney General

KATHLEEN M. SALII, Associate Justice:

INTRODUCTION AND PROCEDURAL

BACKGROUND

The background of this case is set

forth in the Court’s June 12, 2008, Decision as

well as in the January 8, 2010, Opinion in

Civil Appeal No. 08-042.  The salient facts are

not disputed.  Briefly, the case concerns an

electric power substation and associated

facilities located on land owned by Yuzi

Mesubed and leased by Ignacio Anastacio,

Plaintiff herein.  The land, known as

Rengesuul and which consists of

approximately 11, 139 square meters, was

acquired by Mesubed in a land exchange with

Airai State Public Lands Authority, and deeds

to confirm the exchange were executed in

1987.  Around the mid-1980s, Mesubed

consented to the Republic’s construction of an

electric power substation on a portion of

Rengesuul, provided that the parties enter into

a lease agreement and the Republic would pay

rent for the use of the land.  The Republic

built the substation on a portion of Rengesuul

consisting of approximately 2,000 square

meters, despite the fact that no lease

agreement was ever executed.  Following

completion of the substation in 1986, the

Republic maintained the substation until 1994,

when it conveyed its interests therein to

PPUC.  PPUC has since maintained the

substation.

In 1998, Anastacio leased the entirety

of Rengesuul from Mesubed for a period of

fifty years.  During the lease negotiation,

Anastacio was aware of the existence of the
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substation and ten power poles on the

property; PPUC has since put up additional

power poles as well as some machinery

thereon.  In 2001, Anastacio wrote to the

PPUC Chairman and Board of Directors

requesting either rental payment or removal of

PPUC’s operations on Rengesuul.  PPUC

responded by declining to pay rent and instead

informed Anastacio that it would charge him

$800 for the removal of each power pole. 

Anastacio then filed this action against PPUC

and the Republic for trespass and ejectment.

Following a trial, judgment was

entered in favor of PPUC and the Republic

dismissing Plaintiff’s claims of trespass and

ejectment.  In so holding, this Court

concluded that because Plaintiff was aware of

PPUC’s occupation of the land rent-free when

he entered into the lease with Mesubed, he

was not entitled to bring any action against

PPUC.  On appeal, the matter was remanded

for consideration of whether PPUC has a right

to maintain its operations on Rengesuul that

Anastacio cannot revoke, and whether PPUC

is liable to Anastacio regarding the more

recent activity since the time of the lease

agreement.  The Appellate Division held that

whether Anastacio knew of PPUC’s

occupation of a portion of the land is not

conclusive to whether he has the right to

recover; rather, because this court did not

discuss or define PPUC’s status vis-á-vis

Rengesuul, that is, whether PPUC is a

trespasser, a revocable licensee, an irrevocable

licensee, or something else altogether, remand

was necessary in order to determine whether

PPUC’s status in order to determine whether

Anastacio has the right to recover from PPUC

and the Republic.   The following discussion

constitutes the Court’s findings of fact and

conclusions of law on remand.

DISCUSSION

[1, 2] As pointed out by the Appellate

Division, trespass and ejectment are actions

rooted in a plaintiff’s right to possess real

property.  See Restatement (Second) of Torts,

Ch. 7, Topic 1, Scope Note (1965) (“[The

chapters on trespass on land and privilege to

enter land] deal with invasions of the interest

in the exclusive possession and physical

condition of land.”).  Under the terms of the

1998 lease agreement, Plaintiff leased the

entirety of Rengesuul from Mesubed with the

right to the “exclusive use of the property.”

Mesubed-Anastacio Lease Agreement at ¶ 3.

This right is sufficient in and of itself to

provide a basis to bring an action in trespass

and ejectment against unwanted occupiers

during the term of the lease.  Such right is

inherent in the exclusive right to possess real

property, and it is not necessary for a separate

assignment of the right to sue or to seek rental

payments.  See Restatement (Second) of Torts

§158.

A.  PPUC’s status vis-á-vis Rengesuul

1.  Irrevocable License

[3,4] A license is permission to engage in a
particular act or series of acts upon the land of
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another without possessing an interest in the
land.  Ulechong v. PPUC, 13 ROP 116, 121
(2006) (citing 25 Am. Jur. 2d Easements and
Licenses § 117 (2004)).  A license may be
created by parol, writing, or implication, so
long as the proper intent to permit the
particular actions appears.  Ulechong, 13 ROP
at 121 (citing 25 Am. Jur. 2d Easements and
Licenses § 118). Further, a license is
revocable at will by the owner of the burdened
land.  25 Am. Jur. 2d Easements and Licenses
§ 122.  See also Restatement (Third) of
Property: Servitudes § 1.2 cmt. g (2000)
(explaining the difference between a license
and an easement).

[5-8] However, “[a] license may . . . became
[sic] irrevocable where the licensee makes
great expenditures and permanent
improvements in justifiable reliance on the
licensor.”   25 Am. Jur. 2d Easements and
Licenses § 122.  If a license becomes
irrevocable, it is indistinguishable from an
easement.  Restatement (Third) of Property:
Servitudes § 1.2 cmt. g.  An irrevocable
license is a license that becomes an easement
by estoppel pursuant to Restatement (Third) of
Property: Servitudes § 2.10  Id.  In particular,
Section 2.10 provides:

If injustice can be avoided
only by establishment of a
servitude, the owner or
occupier of land is estopped to
deny the existence of a
servitude burdening the land
when: (1) the owner or
occupier permitted another to
use  t h a t  l and  unde r
circumstances in which it was
reasonable to foresee that the
user would substantially

change position believing that
the permission would not be
revoked, and the user did
substantially change position
in reasonable reliance on that
belief . . . .

Restatement (Third) of Property: Servitudes §
2.10.  This rule is sometimes described as the
executed- parol-license doctrine,  Id. at § 2.10
cmt. e, and applies “where a land owner or
occupier gives permission to another to use
the land, but does not characterize the
permission as an easement or profit, and does
not expressly state the duration of the
permission.”  Id.  “Normally the change in
position that triggers application of the rule .
. . is an investment in improvements . . . to the
servient estate . . . .”  Id.

In this case, the undisputed facts in
evidence do not give rise to a revocable
license, but to an irrevocable license or
easement by estoppel.  Mesubed gave
permission to the Republic to build a
substation on Rengesuul.  The permission was
a simple oral license, initially revocable by
Mesubed, and did not state the duration of the
permission or characterize the nature of the
permission, whether a license, an easement, or
other interest.   However, the Republic
invested great expenditures and permanent
improvements on Rengesuul by building the
substation and installing power poles, in
justifiable reliance on Mesubed’s permission
to use the land for that purpose.  As such, the
license became irrevocable.  Put another way,
an easement was created by estoppel because
Mesubed permitted the Republic to use part of
Rengesuul for a substation and it was
reasonable to foresee that the Republic would
build a substation on it, believing that the
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permission would not be revoked.  The
Republic did, in fact, build a substation on the
land, and Mesubed is estopped as a matter of
law, in the interests of justice, from denying
that such an easement exists.

2.  Servitude by Prescription

[9, 10] Certain circumstances may give rise to
an exception to the Statute of Frauds or a
servitude created by prescription, but none of
the routes which would create such a servitude
apply to the facts herein.  Ordinarily, to create
a servitude, the circumstances of creation
must comply with the Statute of Frauds.
Restatement (Third) of Property: Servitudes §
2.7.  However, a servitude may still be created
even if it does not satisfy the Statue of Frauds.
Id. at § 2.9.  “The consequences of failure to
comply with the Statute of Frauds . . . do not
apply if the beneficiary of the servitude, in
justifiable reliance on the existence of the
servitude, has so changed position that
injustice can be avoided only by giving effect
to the parties’ intent to create a servitude.”  Id.

[11] The Court holds that the Statute of
Frauds does not apply here for two reasons.
First, this rule “applies only where the parties
intended to create an easement, but did not
formalize their agreement as required by the
Statute of Frauds.”  Id. at § 2.9 cmt. e.  Here,
it is not clear that the permission granted by
Mesubed for the Republic to use the land was
intended to create an easement.  Mesubed
gave the Republic permission to use the land,
which the law treats as a license.  Second,
“[i]f the parties have fully negotiated a
servitude arrangement, but contemplate that a
written document will be executed to finalize
the transaction, giving effect to the oral
arrangement ordinarily will not be justified.”

Id.  This is similar to what happened in this
case.  Mesubed gave the Republic oral
permission to use Rengesuul, with the
intention of entering into a written lease
agreement and for the Republic to pay rent for
use of the land; however, no lease agreement
was ever executed.  If the parties had in fact
intended to create a servitude in favor of the
Republic, the Republic would not have been
justified in relying on the tentative oral
agreement because the parties had
contemplated a final written agreement.
Because it is not clear that Mesubed and the
Republic intended to create a servitude in the
first place and because the parties
contemplated a written document to finalize
the transaction, the exception to the Statute of
Frauds does not apply here to recognize that
the Republic had an easement on Rengesuul.

Similarly, the facts here do not give
rise to a servitude created by prescription.  A
prescriptive use is, inter alia, “a use that is
made pursuant to the terms of an intended but
imperfectly created servitude, or the
enjoyment of the benefit of an intended but
imperfectly created servitude.”    Restatement
(Third) of Property: Servitudes § 2.16.  Again,
it is not clear that Mesubed intended to create
a servitude in favor of the Republic, because
the undisputed facts are that Mesubed initially
granted “permission” for the Republic to use
a portion of Rengesuul for the construction of
a substation, with the intention to execute a
written lease.  There is nothing to suggest that
Mesubed intended to create an easement on
the land.  “When a property owner gives
permission to use property, the law implies
that a license was intended. . .[and] that the
property owner retain[ed] the right to revoke
the license at any time.  Permissive uses do
not give rise to prescriptive rights, although
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they may give rise to creation of servitudes by
estoppel . . . .” Id. at § 2.16 cmt. f.  Thus,
because Mesubed’s permission is presumed to
be a license, there can be no servitude created
by prescription.

B.  PPUC’s Affirmative Defenses

The Appellate Division mandated this
Court to review and consider the Affirmative
Defenses set forth by PPUC in its answer to
Anastacio’s complaint.  Two of these
affirmative defenses – that PPUC has a
superior right of easement to maintain its
equipment upon Rengesuul, and that
Anastacio’s claims are subject to the grant of
easement made by the owner of Rengesuul to
the Republic and PPUC – are addressed in the
preceding section.

PPUC submits that Anastacio’s claims
are barred by (1) the doctrines of waiver and
estoppel, and (2) the doctrines of laches and
statute of limitations.  As to the doctrine of
waiver, PPUC provides no legal basis for this
claim.  Furthermore, the discussion in the
preceding section concerning an irrevocable
license or servitude created by estoppel
incorporates the doctrine of estoppel.

[12] With regard to the affirmative defenses
of laches and statute of limitations, these
affirmative defenses do not apply here.  “The
basis of a suit in ejectment is that a defendant
in possession is a trespasser as against a
plaintiff holding title and right to immediate
possession.  A trespass is a continuing wrong.
Suit to end trespass can be brought at any time
while the wrong continues.  A suit to end
wrongful possession is a cause of action
arising on the day suit is brought against the
possession.”  Chutaro v. Sandbargen, 5 TTR

541, 546 (1971) (citing Middleton v. Wiley,
195 F. 2d 844).  See also 51 Am. Jur. 2d
Limitation of Actions § 168 (2000) (where a
tort is continuous, “the statute of limitations
runs from the date of each wrong or from the
end of the continuing wrongful conduct.”).
Here, PPUC’s alleged trespass onto Rengesuul
would fall under the “continuous tort” rule
because the presence of the substation and
power poles on the land is permanent and
workers for PPUC enter onto the land
periodically for maintenance.  Thus, the
statute of limitations does not bar Anastacio
from bringing this action because PPUC’s
alleged trespass is continuous, and he properly
brought the action while PPUC was still
present on Rengesuul.1

[13-15]  As to the doctrine of laches, “laches
is a purely equitable doctrine which cannot be
invoked in a legal, or non-equitable, action.”
Isimang v. Arbedul, 11 ROP 66, 75 (2004)
(quoting Ngirausui v. Baiei, 4 ROP Intrm.
140, 141 (1994)). Because “[e]jectment is a
legal remedy and states a claim at law not in
equity,” the doctrine of laches is not
applicable.  25 Am. Jur. 2d Ejectment § 1
(2004).  Likewise, a trespass action is an
action in law, and thus laches is not a proper
defense.  75 Am. Jur. 2d Trespass § 66 (2007).

  Although Anastacio is not barred by the statute1

of limitations to bring an action for trespass or
ejectment, he is limited to recovery for a period of
the specified number of years immediately prior to
suit, which is six years.  See 75 Am. Jur. 2d
Trespass § 177 (2007) (explaining the application
of the statute of limitations to a continuing
trespass); 14 PNC § 405 (statute of limitation is
six years).
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CONCLUSION

For the reasons discussed above, the
Court finds that 1) PPUC holds an irrevocable
license on Rengesuul and has a right to
maintain its operations on Rengesuul that
Anastacio cannot revoke and 2) PPUC is not
liable to Anastacio regarding the more recent
activity since the time of the lease agreement.

MELEKEOK STATE GOVERNMENT
and GOVERNOR LAZARUS KODEP, in

his official capacity,
Appellants,

v.

JEROME MEGREOS, HERMAN
BLALUK, and STEPHALIZA

NGIRAMEONG,
Appellees.
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[1] Appeal and Error: Standard of
Review

The Appellate Division evaluates the Trial
Division’s findings of fact under the clearly
erroneous standard.

[2] Appeal and Error: Standard of
Review

Conclusions of law, including the court’s
interpretation of a contract, are reviewed de
novo.
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Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellants  Melekeok State
Government and Governor Lazarus Kodep
appeal the Trial Division’s decision that they
breached an implied employment contract
between the State of Melekeok and Appellees
Herman Blaluk, Stephaliza Ngirameong, and
Jerome Megreos.  The Court is not persuaded
by Appellants’ argument, so for the following
reasons, the Trial Division’s decision is
AFFIRMED.

BACKGROUND

This appeal is about the wrongful
termination of three employees from the
Melekeok State Government.  Each of the
Appellees were terminated by Governor
Lazarus Kodep following his 2008 reelection.
Herman Blaluk had been employed as the
Sergeant at Arms since 1998; Stephaliza
Ngirameong had worked as the State
Treasurer and staff supervisor and performed
other tasks since 1984; and Jerome Megreos
had worked as the radio and telephone
operator and performed other tasks for thirteen
years before he was laid off.

Governor Kodep has been the
Governor of Melekeok since 1992, and he has
the authority to hire and fire state employees.
In 1986, Melekeok State adopted the
Melekeok State Government Personnel Policy
Manual (“Policy Manual”).  (Pl. Tr. Ex. 6.)  It
was never amended or repealed, and it applies
to permanent, full-time employees of
Melekeok State.  The Policy Manual provides

that layoffs may occur “based on curtailment
of funding or posibly[sic] cease its operations
due to lack of refunding.”  It also provides the
penalties for “minor offenses” by employees.
Minor offenses include absence without
reason, continual tardiness, loafing, improper
use of state government property, leaving the
job before quitting time, or doing personal
work on State Government time.  For the first
offense, the employee is warned; for the
second, he or she is suspended without pay;
and for the third, he or she is dismissed from
employment.  The Policy Manual also
includes a list of major offenses, violation of
which results in immediate dismissal.   In the
event of involuntary termination, the Policy
Manual provides that “the basis of all
involuntary terminations will be for good and
just causes.”  The Policy Manual also includes
a “Grievance Procedure,” whereby employees
who feel they have been wrongly disciplined
can follow the procedure to appeal the action
taken against them. 

Following his reelection in April 2008,
Governor Lazarus Kodep sent a memorandum
to several employees, requesting a “Courtesy
Resignation” from each employee.  After none
of the three Appellants complied with the
request to resign, Governor Kodep gave them
each almost identical letters, terminating
Ngirameong and laying off Blaluk and
Megreos. 

Blaluk, Ngirameong, and Megreos
each brought suit against Melekeok State
Government and Governor Kodep, and the
Trial Division held a trial, hearing evidence on
their wrongful termination claims.  At trial,
Herman Blaluk testified that he worked as the
Sergeant at Arms for the Melekeok State
Legislature from January 1999 through June
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30, 2008.  He was hired after the legislature
created the position in 1998.  Blaluk testified
that he and Governor Kodep had a good
relationship up until the spring of 2008 when
two events changed their relationship for the
worse.  First, in the 2008 gubernatorial
election, Blaluk’s first cousin was Governor
Kodep’s opposition.  Second, Blaluk testified
that at around that time he had signed a
petition supporting changes to the legislature,
which he believed Governor Kodep opposed.
He testified that after these events his
relationship with Governor Kodep
deteriorated.

On June 4, 2008, after Governor
Kodep’s reelection, Kodep gave Blaluk an
envelop with a memorandum and attachments.
The letter from Governor Kodep requested his
Courtesy Resignation, pursuant to a request
for the same from High Chief Reklai.  After
seeking legal advice, on June 16, 2008 Blaluk
responded with a letter stating that he would
not be submitting a courtesy resignation,
stating that he did not want to waive his
“privilege as a permanent employee of the
Melekeok State Government,” that he was
unsure whether the courtesy resignation was
“standard government procedure since it has
never been practiced ever since the first
Melekeok State Constitutional Government,”
and because he still wanted to serve as a
Sergeant at Arms.   

On June 30, 2008, Blaluk received a
letter from Governor Lazarus, dated June 24,
2008, stating that he had been asked to
reorganize the Melekeok State Government,
and that he decided to lay off Blaluk after
reviewing his “performance, work attitude,
and the need of [his] position in the overall
state operation.”  The letter did not

specifically cite to instances where Blaluk
performed unsatisfactorily or why his position
was not needed in the state operation.
Afterwards, Blaluk did not attempt to file a
grievance pursuant to the Policy Manual’s
grievance procedure, but his lawyer did write
a letter to Governor Kodep, which went
unanswered.  He admitted this at trial,
explaining that he considered it a pointless
exercise because Governor Kodep would
make the final decision about his grievance.
Blaluk also testified that he believed the
Policy Manual protected his job, but did not
recall how.  

At trial, Governor Kodep testified that
he had repeatedly told Blaluk to be on time
and complained to Ngirameong about his card
playing.  However, because there was no
corroborating testimony, the Trial Division
was unconvinced that Blaluk ever had
performance issues.  The Trial Division noted
that Blaluk’s file did not include any
reprimands, only pay raises, and it thus
concluded that Blaluk was a “good,
dependable employee.”  

Next the Trial Division considered
evidence related to Stephaliza Ngirameong’s
employment.  She was employed by the
Melekeok State Government for 25
years—from 1984 through June 30, 2008.
During her employment, she had various
roles, including acting as the State Treasurer
and supervising the staff of the Governor’s
office.  

Ngirameong learned about the Policy
Manual in 1986, when it was adopted.  She
testified that she knew about a policy in the
Policy Manual that gave her job security.
Specifically, she believed that the Policy
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Manual required the State to follow these
steps prior to termination:  (1) after an
employee does something wrong a supervisor
must talk to the employee about the problem;
(2) the employee receives a written warning;
and (3) the employee is fired.  

Similar to Blaluk, she had a friendly
relationship with Governor Kodep up until
early 2008.  After a 2007 audit of Melekeok
State where she was interviewed, her
relationship with Governor Kodep changed for
the worse.  When discrepancies arose during
the audit, the Special Prosecutor’s office
looked into the State’s accounts, interviewed
Ngirameong about  the f inanc ia l
inconsistencies, and the Special Prosecutor
thereafter filed a criminal information against
Governor Kodep.  The charges were dropped,
but not before the Tia Belau published an
article stating that Governor Kodep was being
charged and naming Ngirameong as the
source.  

Like Blaluk, she received the June 3,
2008 letter and memorandum from Governor
Kodep.  In response, she wrote Governor
Kodep a letter, stating that the courtesy
resignation was not applicable to her because
she was a permanent employee.  She did not
receive a response to the letter, but on June
30, 2008, she received a letter from Governor
Kodep.  The letter was almost identical to the
letter Blaluk received the same day; the names
were changed and instead of laying her off,
Ngirameong’s letter “terminated” her
employment.  The letter did not provide any
specifics explaining why she was terminated.

After she received the letter, she tried
to comply with the Policy Manual’s grievance
procedure, even though she stated that she

believed it would be useless.  Her attorney
wrote a letter on July 8, 2008, labeling it a
“Grievance Complaint” and stating that the
Governor should respond within three days to
comply with the Policy Manual.  Governor
Kodep responded well over a month later, on
August 28, 2008, stating only that “the
purported Personnel Policy that you refer to in
your previous letters was never adopted by
Melekeok State Government,” and that there
was nothing he could do for her.

The Trial Division concluded that
Ngirameong did not have performance issues,
and that her position was still necessary in the
state’s operation.  Ngirameong testified, along
with other witnesses, that she was a good
worker and supervisor, and her file revealed
no reprimands, only pay raises.  And
following her termination, the State assigned
her tasks to two new employees and one
existing employee.  The Trial Division
rejected Governor Kodep’s testimony that
Ngirameong had a bad attitude, showed up
late, did not pay bills properly, and played
cards with other employees.  

Finally, the Trial Division evaluated
evidence related to Jerome Megreos.  He
testified that he had worked for Melekeok
State for thirteen years before his June 30,
2008 layoff.  He began working as a radio and
telephone operator, but by 2008 worked as a
tour guide, public information officer, and
clerical worker.  Ngirameong was his
supervisor, and he was regarded as an
excellent employee.  He too had a close
relationship with Governor Kodep up until the
election in 2008.  But he, like Blaluk, was
related to Governor Kodep’s opposition, and
following the election their relationship
soured.  After he received the June 3, 2008
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courtesy resignation request, he wrote a letter,
explaining that he was not signing the
courtesy resignation because he did not
believe permanent employees were required to
submit the resignation.  He never received a
response, but he did receive the June 30, 2008
letter laying him off and listing the same
reasons listed in Blaluk and Ngirameong’s
letters.  Megreos did not file a grievance;
rather, his attorney wrote a letter in July 2008
requesting Megreos’s job back, but the letter
went unanswered.   

The Trial Division concluded that the
evidence showed that Megreos was an
excellent employee.  The court was
unconvinced by Governor Kodep’s testimony
that Megreos’s attendance suffered in
2007/2008 and that he was merely laid off and
could get his job back if he showed a good
attitude. 

After hearing all the evidence and
arguments, the Trial Division concluded that
Appellee’s claims for retaliatory termination
and violation of free speech failed, but that
Melekeok State and Governor Kodep
breached the implied contract created by the
Policy Manual.  The Trial Division began its
analysis by noting employment manuals can
create contractual obligations between
employees and employers.  After considering
the Melekeok public law adopting the Policy
Manual, and the language of the Policy
Manual, the court found that Melekeok State
adopted the Melekeok State Government
Personnel Policy Manual in August 1986
intending to be bound by the manual.  Thus,
the court concluded that the Policy Manual
was adopted and enforceable as to permanent
full-time Melekeok State Government
employees.  

The Trial Division went on to describe
the procedures the Policy Manual lays out for
dismissal, and concluded that Governor
Kodep’s actions did not follow the manual.
The Trial Division rejected Governor Kodep’s
argument that he followed the Policy Manual,
that Megreos and Blaluk’s layoffs were for
funding reasons, and that Ngirameong
committed a major offense worthy of
immediate release.  The Trial Division also
found that Governor Kodep acted as an agent
of Melekeok State, and so the State would be
liable for his breach of contract.  

Thus, the Trial Division awarded lost
salary, unused annual leave, social security,
and pension plan payments.  It awarded Blaluk
$2,626.88, Megreos $6,315.68, and
Ngirameong $17,118.06.  The Trial Division
also directed Appellants to issue a public
acknowledgment that they should not have
been terminated, and to place a copy of the
acknowledgment in Appellees’ personnel
files.  This appeal followed.

STANDARD OF REVIEW

[1, 2] The Appellate Division evaluates the
Trial Division’s findings of fact under the
clearly erroneous standard of review.
Koboyashi v. Kamiishi, 13 ROP 72, 74–75
(2006).  Under this standard, the Trial
Division’s factual findings will not be set
aside if they are supported by such relevant
evidence that a reasonable trier of fact could
have reached the same conclusion, unless the
Court is convinced that a mistake has been
made.  Espong Lineage v. Airai State Pub.
Lands Auth., 12 ROP 1, 4 (2004).
Conclusions of law, including the court’s
interpretation of a contract, are reviewed de
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novo.  Estate of Rechucher v. Seid, 14 ROP
85, 88–89 (2007).

DISCUSSION

The Melekeok State Government and
Governor Kodep present one issue on appeal.
They contend that the Trial Division
committed reversible error in finding that,
based on the Policy Manual, they are liable to
Megreos, Blaluk, and Ngirameong.
Appellants submit two arguments in support:
(1) the employees did not follow the Policy
Manual’s grievance procedure and thus
waived their contract claims; and (2)
Governor Kodep acted within his authority
under the Policy Manual and the Melekeok
State Constitution in terminating and laying
off the three employees.

Appellants first contend that Megreos,
Blaluk, and Ngirameong did not follow the
proper grievance procedure provided for in the
Policy Manual, and that they therefore waived
their right to seek relief.  As mentioned, the
Policy Manual states that the “grievance must
be filed by the employee within ten (10)
calendar days after the alleged wrong on
personnel form.”  (Pl. Tr. Ex. 6, at 30–31.)
The supervisor must then give the employee a
response to his grievance within three (3)
working days.  (Id.)  The procedure provides
that if the employee is not satisfied with the
supervisor’s response, he may appeal the
grievance to the next level.  

To support their waiver argument,
Appellants point out that the former
employees each refused to sign the Courtesy
Resignation form, and that Governor Kodep
thereafter sent each of them a letter stating
that they were laid off or terminated due to

their performance, work attitude, and the need
for the position in the State operation.
According to Appellants, Blaluk failed to
follow the procedures because he merely
wrote a letter stating that he would not sign
the courtesy resignation form; Megreos failed
in the same way by writing a letter stating that
he was not signing the form; and
Ngirameong’s grievance letter from her
attorney was sent on July 8, 2008—over ten
days after June 24, 2008 and outside of the
time frame to file a grievance.

The Court disagrees.  Appellants
provide no authority to support the waiver
contention.  Even if employees could waive
their rights under the Policy manual, following
the terms of the grievance procedure is not a
prerequisite for filing suit, nor is it the sole
remedy for Melekeok State employees.  The
introduction to the grievance procedure states
the following:  “The grievance procedure
approved by the Melekeok State Legislature of
Melekeok State allows employees an evenue
[sic] of regress if they feel wronged.  An
employee may file a grievance relating to
disciplinary action which they feel unjustly
administered.”  (Pl. Tr. Ex. 6, at 30.)
Nowhere in the grievance procedure does it
state that an employee’s only remedy is this
process.  And the use of the word “may”
indicates that employees are not required to
use the grievance procedure in the Policy
Manual.  Thus, Appellants’ waiver argument
fails.  

Appellants next argue that Governor
Kodep was acting pursuant to his authority
when he laid off and terminated these
employees.  They claim that the Policy
Manual and the Melekeok State Constitution
permit the Governor to hire and fire
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employees for the sake of “non-funding or
reorganization.”   

This argument fails as well.  The Trial
Division concluded that the terminations did
not occur for funding or organizational
purposes, and this conclusion is supported by
the evidence.  It is true that Governor Kodep’s
letters stated that Appellants’ positions were
not necessary for the State’s operations.  And
the Trial Division acknowledged that the
Policy Manual permits the Governor to fire
employees for funding or organizational
purposes.  However, the Trial Division
properly concluded that the evidence showed
that the termination and layoff did not actually
occur for those reasons.  

In particular, Governor Kodep’s letters
to the employee were quite vague and
identical in the reasons listed for the
termination and layoffs.  Blaluk and
Ngirameong both testified that they attended
the June 2008 budget meeting, and there was
no discussion of laying off employees or
eliminating salaries to address funding issues.
And the budget itself shows no decision to cut
employee funding.  (Pl. Tr. Ex. 19, MSPLAW
No. 7-01-18.)  The Trial Division thus
properly concluded that  Governor Kodep did
not fire them for funding reasons.  

Likewise, the “reorganization”
argument–that the employees’ positions were
no longer necessary—failed at the Trial
Division because the evidence showed that
after the employees were laid off or
terminated, there was still a need for each
employee’s position.  As to Blaluk, a trial
witness  testified that although a new Sergeant
at Arms has not been hired, there’s a need for
one, and another employee has performed

Blaluk’s tasks.  As to Megreos, Appellants
conceded at trial that they filled his position
with Evita Mira and later Iyonnie Semdiu.
Finally, as to Ngirameong, after she was
terminated, multiple employees took over her
tasks; Evita Mira was hired shortly after she
was terminated and performed some of
Ngirameong’s tasks, Aholiba Albert made a
lateral move to the Governor’s office and took
over some of her administrative tasks, and
Gigi Pagalan now performs Ngirameong’s
accounting work.  Thus, the Trial Division
concluded that the facts did not show that the
State’s operations did not require those
positions, or that termination was necessary
for organization.  Given the evidence in
support of the Trial Division’s conclusion, we
cannot conclude that the decision was clearly
erroneous.  

CONCLUSION

For the foregoing reasons, the Trial
Division’s Decision is AFFIRMED.
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HANPA INDUSTRIAL
DEVELOPMENT CORPORATION,

Appellant,

v.

HILARIA U. LAKOBONG,
Appellee.

CIVIL APPEAL NO. 10-015
Civil Action No. 06-277

Supreme Court, Appellate Division
Republic of Palau

Decided: January 25, 2011

[1] Appeal and Error: Preserving Issues

Parties may not raise new legal theories on
appeal when they are available at trial.

[2] Contract: Damages

Compensatory damages serve to put the non-
breaching party in the same position as though
the contract had not been breached.

[3] Contracts: Damages

In an instance of an unfinished construction,
the injured party can recover for the
reasonable cost of completing performance.

[4] Contracts: Damages

Damages for two distinct breaches are
permissible.

Counsel for Appellant:  William L. Ridpath
Counsel for Appellee:  Siegfried Nakamura

BEFORE:  KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; and  RICHARD H. BENSON, Part-
Time Associate Justice.

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Hanpa Industrial Development
Corporation (“Hanpa”) appeals the Trial
Division’s award of damages to Hilaria U.
Lakobong.  The parties entered into a
construction contract in August 2004 to build
a two-story building and parking lot.  Hanpa
completed construction of the building but did
not pave the parking lot.  Lakobong did not
pay Hanpa pursuant to the terms of their
agreement, so Hanpa brought suit against
Lakobong, Lakobong filed a counterclaim,
and the Trial Division concluded that both
parties breached their agreement.  The Trial
Division specifically concluded that Hanpa
breached its obligation to pave the parking lot.
Hanpa now takes issue with the amount of
compensatory and liquidated damages
awarded to Lakobong, and the award of both
compensatory and liquidated damages to
Lakobong.  We are not persuaded by Hanpa’s
arguments, and so the Court AFFIRMS the
decision of the Trial Division.

BACKGROUND

This dispute is about an unfinished
construction project that involved multiple
agreements between the parties.  On August
13, 2004, Hanpa and Lakobong entered into
the original construction contract for
construction of the Furusato Building, a two-
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story building and car park located at the turn-
off to Ngerbeched.  Soon Seob Ha signed the
original contract for Hanpa, and handled all
subsequent negotiations related to the building
and car park.  Lakobong’s lender, the National
Development Bank of Palau (“NDBP”) and
the building designer and inspector, Jesus
“Jess” Lizama, were also involved in the
negotiations for the original contract.  As this
appeal is limited to the damages the Trial
Division awarded Lakobong related to the
parking lot paving, we will discuss the facts
related to the building generally, and the
parking lot paving in greater detail.  

According to the original contract,
construction was to begin on August 16, 2004,
to be completed by April 16, 2005.  The
original contract included a term that included
all change orders and addenda to the contract
documents, with the requirement that each
change order be signed by each party or
authorized representative and approved by
NDBP.  (Tr. Order at 3; Pl. Ex. 1.)  Section
Ten of the original contract also provided that
Hanpa would pay $50 per day as liquidated
damages if it did not meet the April 16, 2005
deadline:

It is agreed by and between the
parties that the payments
specified in this Contract are
based solely on the value of
the construction described,
that it is impracticable and
extremely difficult to fix the
actual damages, if any, that
may proximately result from a
failure on the part of
contractor to timely perform
such services, and that in case
failure to timely perform such

services in accordance with the
completion date set forth in
Section Two above and a
resulting loss to owner,
contractor’s liability under this
agreement shall be limited to
and fixed at the sum of fifty
Dollars ($50.00) per day as
liquidated damages, and not as
a penalty, and this liability
shall be exclusive as to
damages for delay.    

(Pl. Ex. 1, at 4.) 

The parties entered into three “change
orders,” where Ha and Paul Lakobong,
Hilaria’s son and agent, negotiated terms for
additional construction projects.  The first
change order, signed on June 10, 2005, set
terms for additional work in the kitchen, and
included all the same terms as the original
contract; the only difference was that the
amount of liquidated damages per day was set
at $25.  The second change order was agreed
upon or around September 5, 2005, when
Lizama requested the addition of a kitchen
hood and table.  And the third change order,
for installation of a down spout and elevating
walkway, was approved on September 11,
2005.  

To accommodate these changes, the
parties extended the time frame for finishing
the project multiple times.  The first extension
was took place on August 10, 2005, where the
parties entered into a Memorandum of
Understanding (“MOU”), changing the
deadline for completion from April 16, 2005
to August 31, 2005.  The memorandum did
not address the parking lot because work on
the lot was not scheduled to begin until
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Lakobong demolished the old Furusato
restaurant.  The second Memorandum of
Understanding (“MOU II”), signed on or
around October 13, 2005, set October 24,
2005 as the deadline for completing the final
tasks or the building; November 14 as the
deadline for Lakobong to demolish the old
Furusato restaurant; and December 16, 2005
as the deadline to complete the parking lot. 

In the end Hanpa did not pave the
parking lot.  Lakobong demolished the old
Furusato restaurant on November 23, 2005,
nine days after the agreed upon date.  At that
point, because Hanpa was not equipped to
pave with asphalt, Ha contracted with Socio
Micronesia to pave the asphalt.  Socio
Micronesia required Hanpa to prepare the area
to be paved by ensuring the base course could
meet the 95% compaction requirement.
However, when Socio Micronesia tested the
ground, it found soft spots on the base course
and refused to lay the asphalt.  (Tr. Order at
14; Pl. Ex. 18.)  On December 14, 2005, Ha
communicated this problem to Teltull, an
NDBP representative, saying that the paving
was on hold.  Then on December 19, 2005
Ha’s son sent a letter to Lakobong on his
father’s behalf, explaining that Socio
Micronesia was not going to do the job.  In
response, Lakobong wrote a letter to Moylan
Insurance, Hanpa’s surety, on December 20,
2005, requesting that it take over the contract
and hire another company to complete the
work.  The letter noted that the amount of
liquidated damages for the delay in finishing
the parking lot was $6,450.00.  (Pl. Ex. 19.)
Moylan refused to intervene, instructing
Lakobong to continue negotiations with
Hanpa.  (Pl. Ex. 20.)  After Socio Micronesia
removed their equipment from the property,
Ha sent Lakobong a series of letters requesting

another change order and increased funding
due to the problems encountered with paving.
In February, after all the interested parties
found out that the paving project was on hold,
Ha, Lizama, and Teltull exchanged several
emails where Ha asked to pave the lot with
concrete and Lizama insisted that it be paved
with asphalt as required by the original
contract.  

Nothing was resolved until June 2006,
when Lizama came to Palau and met with an
engineer from Socio Micronesia.  At that
point, Lizama approved paving.  On June 21
and 22, 2006, Lizama held a meeting with
Paul Lakobong, Ha, Teltull from NDBP, and
Philip Reklai, who had a deal with Lakobong
to purchase the building.  The purpose of the
two meetings was to resolve the remaining
construction issues.  During the June 21, 2006
meeting, Ha requested the release of Hanpa
from its obligation to pave the parking lot for
$16,528.25.  Lizama agreed to the release, and
the parties went on to discuss the fact that the
cost to pave the parking lot would be $20,430.
(Pl. Ex. 29.)  Because of his interest in the
building, Reklai offered to pay for the
difference in cost.  Lizama recorded the
minutes of the meetings in two memoranda.
(Pl. Ex. 29-30.)  Afterwards, Socia Micronesia
contracted to pave the lot for between $22,000
and $24,000, and it paved the lot in November
2006. 

Hanpa did not receive payment for its
work on the building, so on November 21,
2006, Hanpa filed suit to recover under the
contract.  Lakobong filed breach of contract,
liquidated damages, and breach of warranty
counterclaims, seeking recovery for Hanpa’s
failure to pave the parking lot and for
unfinished items related to the building
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construction.  

The Trial Division concluded that both
parties breached the contracts.  For
Lakobong’s failure to pay, it awarded Hanpa
$41,793.89 plus pre-judgment interest of
$29,479.56.  As to Hanpa, the Trial Division
concluded that it breached the original
contract and the first change order due to the
delay and the failure to complete the parking
lot.  Pursuant to the terms of the original
contract and the first change order, the Trial
Division awarded Lakobong $14,950.00 in
liquidated damages and $6,471.75 in
compensatory damages, for a total of
$21,421.75 plus pre-judgment interest of
$2,399.63.  Lakobong therefore owes Hanpa
$47,452.16.  Hanpa now appeals the Trial
Division’s damages award.

STANDARD OF REVIEW

Factual findings of the lower court are
reviewed using the clearly erroneous standard.
Temaungil v. Ulechong, 9 ROP 31, 33 (2001).
Under this standard, the findings of the lower
court will only be set aside if they lack
evidentiary support in the record such that no
reasonable trier of fact could have reached that
conclusion. Dilubech Clan v. Ngeremlengui
State Pub. Lands Auth., 9 ROP 162, 164
(2002).  Conclusions of law are reviewed de
novo.  Palau Marine Indus. Corp. v. Pacific
Call Invs., Ltd., 9 ROP 67, 71 (2002).

ANALYSIS

Hanpa appeals the Trial Division’s
award of compensatory and liquidated
damages to Ms. Lakobong related to the
parking lot paving portion of the contract.
Hanpa presents two issues for review.  First,

Hanpa contends that Lakobong waived any
claim for damages beyond $6,450 in
liquidated damages for the parking lot paving.
Second, Hanpa claims that the Trial Division
committed reversible error in awarding both
compensatory and liquidated damages to
Lakobong.    

I. Waiver

Hanpa contends that the Trial Division
erred in awarding compensatory damages and
calculating liquidated damages for the delay
and failure to pave the parking lot.  Hanpa
makes two arguments:  (1) Lakobong waived
any compensatory damages after the June
2006 meetings; and (2) Lakobong waived any
liquidated damages after MOU II was created
on October 13, 2005. 

[1]  Hanpa waived these arguments by not
presenting them to the Trial Division.  Parties
may not raise new legal theories on appeal
when they were available at trial.  Ulechong v.
Morrico Equip. Co., 13 ROP 98, 100 (2006)
(“It is well-settled that a party cannot raise
new legal theories on appeal.”).  As Lakobong
notes, Hanpa did not present this issue at trial.
Rather, Hanpa’s defenses at trial were mistake
and impracticability or impossibility.  Thus,
Hanpa is raising this argument for the first
time on appeal, and so this argument is
waived. 

II. Award of Liquidated and
Compensatory Damages

Hanpa’s second argument is that the
Trial Division committed reversible error in
awarding Lakobong both compensatory and
liquidated damages.  Hanpa contends that
awarding both types of damages is contrary to
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law and has a punitive effect.

As the Trial Division correctly pointed
out, the awards for compensatory and
liquidated damages are for completely
separate breaches of the contract.  (Tr. Order
at 32–33.)  Liquidated damages was a term the
parties agreed to in the event of a delay, and
Hanpa does not contend that the liquidated
damages clause is void.  Section Ten of the
original contract states that the liquidated
damages “shall be exclusive as to damages for
delay.”  (Def. Ex. 1, at 4.)  Thus, the Trial
Division calculated the liquidated damages for
the delay appropriately.  (Order at 32.)  The
delay lasted from August 31, 2005 (the
original deadline) to June 21, 2006 (the day
Hanpa was released from the paving job),
which is 294 days.  The trial court subtracted
ten days from 294 due to Lakobong’s ten-day
delay in demolishing the old Furusato
building, resulting in 284 days and $14,200.00
in liquidated damages.   1

[2, 3]  Compensatory damages served a
different purpose.  The compensatory damages
were awarded to make Lakobong whole,
providing for the difference between the
amount Hanpa released to her and the amount
the paving ultimately cost.  Lu Rent N Lease v.
Ngchesar State Gov’t, 16 ROP 199, 202
(2009) (stating that the goal in awarding
contract damages is “[t]o put the non-
breaching party in as good a position as if the
contract had been performed”).  Because this

was an issue of unfinished construction, the
injured party can recover for “the reasonable
cost of completing performance or of
remedying the defects if that cost is not clearly
disproportionate to the property loss in value
to him.”  Restatement (Second) of Contracts §
348(a).  

Lakobong was released from paying
for $16,528.25 of the paving, but subsequently
paid between $22,000 and $24,000 to pave the
parking lot.   The amount ultimately paid for2

the paving was unknown.   Thus, the Trial
Division appropriately took $23,000—the
middle ground of the estimated cost–and
subtracted $16,528.25 to reach $ 6,471.75.  

[4]  The two forms of damages serve to
reimburse Lakobong for two separate
breaches:  delay and failure to pave.  Although
the delay and ultimate failure to pave are
factually related, Lakobong suffered distinct
damages from the two breaches: (1) the
intangible cost of waiting for Hanpa to
complete the construction project from August
2005 to June 2006; and (2) the consequent
increased cost of actually paving the lot.  The
measure of liquidated damages ended on June
21, 2006; the increased cost of paving did not
accrue until November 2006 when the lot was
paved.  If the facts were that Hanpa sought
release from paving in August 2005 when the
initial delay began, then the assessment of
damages would have been for one breach.
However, that did not occur, so damages for
the two distinct breaches are appropriate, and
the Trial Division did not commit reversible  The total amount of liquidated damages1

included another $750 for 30 days of delay for
work under one of the change order forms.  The
daily liquidated damages under that contract was
$25.00.  Hanpa only appeals the liquidated
damages related to the paving delay, so the Court
limited the discussion to the paving delay.

  Philip Reklai, who agreed to pay the difference2

in paving cost, subsequently purchased the
property with the paving unfinished with
financing from NDBP.  
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error.   See 17A Am. Jur. 2d Contracts § 709.3

CONCLUSION

Hilaria Lakobong did not waive either
compensatory or liquidated damages.  The
Trial Division properly concluded that Hanpa
breached the original contract in two ways, by
delaying the paving and ultimately not
completing the paving.  Thus, the Trial
Division did not err in awarding Lakobong
both compensatory and liquidated damages.
Accordingly, we AFFIRM the Trial
Division’s award of damages to Hilaria
Lakobong.

BILUNG GLORIA G. SALII,
Appellant,

v.

SHALLUM ETPISON and KEIZA
ETPISON,
Appellees.

CIVIL APPEAL NO. 09-028
Civil Action No. 07-182

Supreme Court, Appellate Division
Republic of Palau

Decided:  January 31, 2011

[1] Appeal and Error: Interlocutory
Appeals

This court has long adhered to the premise
that the proper time to consider appeals is
after final judgment.

[2] Appeal and Error: Interlocutory
Appeals

An order that does not settle the trial issues
is generally not appealable.

[3] Appeal and Error: Interlocutory
Appeals

A partial summary judgment ruling is not
typically the type warranting immediate
appeal.

Counsel for Appellant:  Salvador Remoket.
Counsel for Appellees:  John K. Rechucher.

BEFORE:  LOURDES F. MATERNE,
Associate Justice; ALEXANDRA F.

 Hanpa cites an American state court case for the3

proposition that compensatory and liquidated
damages cannot be awarded together for a breach
of contract.  Arctic Contractors, Inc. v. State of
Alaska, 564 P.2d 30, 49 (Alaska 1977) (citing
United States v. American Surety, 64 S. Ct. 866
(1843) and United States v. Cunningham, 125
F.2d 28 (1941)).  Arctic, and the cases it cites, are
distinguishable from the facts at hand.  In Arctic,
Cunningham, and American Surety, there was a
single breach—the failure to build—so the delay
and the termination occurred simultaneously.
Here, in contrast, there are two distinct breaches,
the delay and later failure to pave.  These cases
are therefore unpersuasive.
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FOSTER, Associate Justice; and RICHARD
H. BENSON, Part-Time Associate Justice.

Appeal from the Trial Division, the Honorable
ARTHUR NGIRAKLSONG, Chief Justice,
presiding.

PER CURIAM:

Appellant Bilung Gloria G. Salii
appeals the Trial Division’s decision granting
partial summary judgment to Appellees
Shallum Etpison and Keizia Etpison.  Because
the Trial Division’s decision does not
constitute a final judgment, this appeal is
DISMISSED without prejudice to the parties
raising these issues and referencing these
briefs once judgment is final.

BACKGROUND

This dispute concerns whether Gloria
G. Salii’s fences encroached upon Shallum
and Keizia Etpison’s property.  The three
parties own four lots of land.  Shallum owns
the land called Tmasch, Cadastral Lot No. 040
B 02; Keizia owns the land called
Metuker/Ngelngii, Cadastral Lot No. 040 B
20; and Salii’s lineage, the Techeboet Lineage,
owns two lots, Cadastral Lot No. 040 B 18
and Cadastral Lot No. B 19.  Salii’s lots are
located in between Shallum’s lot (Tmasch)
and Keizia’s lot (Metekuer/Ngelngii).
Specifically, Salii’s Cadastral Lot No. 040 B
18 shares a boundary with Shallum’s lot, and
both of Salii’s lots share a boundary with
Keizia’s lot.  (See Pl. Ex. 10A.)

Plaintiffs brought suit for trespass
against Salii after Salii built concrete fences
that allegedly encroached on their parcels of
land and refused to move them.  At trial,

Plaintiffs submitted as evidence a survey of
the common boundaries created by the Bureau
of Lands and Survey.  The survey was
completed based on cadastral lot numbers of
the four lots, and it included a map of the lots.
(Pl. Ex. 10A.)  The map showed that the
fences encroached on Plaintiffs’ lots.  In
response, Salii introduced testimony of
Roman Remoket, who held a position as
Surveyor at the Bureau of Land and Surveys.
During his testimony, Salii introduced a
sketch of the lots that Remoket created.  (Def.
Ex. A.)  According to  Remoket’s sketch and
testimony,  the fences did not encroach upon
either Plaintiff’s lot because the official map
of the Bureau of Land and Surveys has errors
when compared to the actual land markers.  

The Trial Division found the exhibit
from the Bureau of Lands and Survey
credible, and Remoket’s testimony and exhibit
to lack probative value.  Thus, the Trial
Division granted Shallum and Keizia’s motion
for partial summary judgment on the issue of
trespass.  The court reasoned that there was no
genuine issue of material fact as to the
location of the fences, and it concluded, as a
matter of law, that Salii’s fences infringed
upon Shallum and Keizia’s property.  The
Trial Division did not make a decision
regarding punitive damages, consequential
damages, and attorneys’ fees because they
required factual findings, and the court stated
that it would reach those decisions after a
hearing or trial.  This appeal followed.

ANALYSIS

The parties did not address this issue
in their briefing, but we must address whether
this case is properly before the Appellate
Division.  The Trial Division’s Decision
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expressly stated that it was not handling issues
of punitive damages, compensatory damages,
and attorneys’ fees until after the decision
becomes final.  Thus, the Trial Division
acknowledged that its partial summary
judgment decision was not final.  

[1, 2] This Court has “long adhered to the
premise that the proper time to consider
appeals is after final judgment.”  ROP v. Black
Micro Corp., 7 ROP Intrm. 46, 47 (1998).
“An order which does not finally settle the
issues on trial generally is not appealable,
although it is open to review in connection
with an appeal of the final judgment.”  In the
Matter of Kaleb Udui, 3 ROP Intrm. 130, 131
(1992).  “Piecemeal appeals disrupt the trial
process, extend the time required to litigate a
case, and burden appellate courts.  It is far
better to consolidate all alleged trial court
errors in one appeal.”  Ngirchechol v. Triple J.
Enters., Inc., 11 ROP 58, 60 (2004).  Most
interlocutory matters therefore must therefore
await final judgment for appeal.  Emaudiong
v. Arbedul, 5 ROP Intrm. 31, 34 (1994).  

[3] Salii appeals a partial summary
judgment ruling, which is not the type that
requires immediate appeal.  Airai State Pub.
Lands Auth. v. Aimeliik State Gov’t, 11 ROP
39, 41 (2003) (noting that a partial summary
judgment decision was not an appealable final
judgment); Renguul v. Orak, 9 ROP 86 (2002)
(dismissing appeal in an ejectment case where
appellant sought review of the trial court’s
decision as to a portion of land appellee was
using, reasoning that the decision was not a
final judgment or an appealable interlocutory
order).  The Trial Division’s decision simply
concluded that Salii’s fences trespassed on
Plaintiffs’ property.  It did not order Salii to
take down the fence, and it did not address

damages.  Thus, appellate review of this
decision is inappropriate.

CONCLUSION

For the foregoing reasons, Appellant
Bilung Gloria Salii’s appeal is
DISMISSED.



Ngiratereked v. Erbai, 18 ROP 44 (2011)44

44

NGETIUNGEL NGIRATEREKED,
Appellant,

v.

MATHIAS ERBAI,
Appellee.

CIVIL APPEAL NO. 10-001
LC/F 08-0103 & 08-0107

Supreme Court, Appellate Division
Repbulic of Palau

Decided: February 1, 2011

[1] Appeal and Error: Preserving Issues

This Court has consistently refused to
consider issues raised for the first time on
appeal.  Issues raised for the first time on
appeal are deemed waived.

[2] Appeal and Error: Clear Error

The Land Court does not commit clear error
by failing to take evidence into account that
was not introduced at trial.

[3] Appeal and Error: Preserving Issues

The waiver rule is important, particularly in
land litigation, because in order to bring
stability to land titles and finality to disputes,
parties to litigation are obligated to make all
of their arguments, and raise all of their
objections, in one proceeding.

[4] Appeal and Error: Preserving Issues

The Appellate Division will only consider an
issue first raised on appeal (1) to prevent the

denial of fundamental rights, and (2) when the
general welfare of the people is at stake.

Counsel for Appellant: John K. Rechucher 
Counsel for Appellee: Salvador Remoket

BEFORE: ARTHUR NGIRAKLSONG, Chief
Justice; KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice.

Appeal from the Land Court, the Honorable C.
QUAY POLLOI, Senior Judge, presiding.

PER CURIAM:

Ngetiungel Ngiratereked appeals the
Land Court’s Decision and Determination of
Ownership issued on December 2, 2009.  She
now raises an issue that was not raised in the
Land Court.  Because she has waived
consideration of that issue, we AFFIRM.

I.  FACTUAL BACKGROUND AND
PROCEDURAL HISTORY

This case involves two parcels of real
property located in Ngebei Hamlet of
Ngarchelong State.  The properties in question
corresponded to Tochi Daicho Lots 854 and
844, which were listed as the private
properties of Erbai, who was also known by
the name Erbai Ibedul (“Erbai”).  Erbai died
on August 30, 1984 at the age of 95.  All of
the parties are related to Erbai.  Appellant
Ngetiungel Ngiratereked is Erbai’s niece; her
mother is Brengiei Ngiratereked, a biological
sister of Erbai.  Appellee Mathias Erbai
(hereinafter “Mathias” or “Appellee”) is a
biological grandson of Erbai, who was
adopted and raised by Erbai.  
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In the Land Court proceedings, both
Appellant and Appellee were pro se.
Ngetiungel claimed the lands for the children
of Brengiei by way of her inheritance under
Palauan custom.  Mathias claimed the lands as
his own private property through an inter
vivos transfer from Erbai based on a Deed of
Transfer dated July 3, 1984.  The deed states:

KNOW ALL MEN BY
THESE PRESENTS that, I,
Erbai Ibedul, of Ngerchelong
State, Republic of Palau, for
and in consideration of love,
services and affection unto my
beloved son, Mathias Erbai, . .
. have by these presents grant,
convey and forever quit claim
unto him . . . all those parcels
of land located in Ngerchelong
State . . . registered under the
Japanese Tochi Daicho as my
private properties and more
particularly described as
follows.

(Mathias Erbai Exhibit #1).  Among other
lands, the deed then lists the properties at
issue.  The deed is signed by Erbai Ibedul on
July 3, 1984, and witnessed by Etei Erbai,
Maria Isamu, and Lidia Ellechel.  It was later
registered with the Land Commission Office
on May 7, 1985.

At the Land Court trial, Ngetiungel
testified as to her family history and the
history of the land at issue.  She stated that the
land in question, although in Erbai’s name,
actually belonged to Erbai and his three
siblings, and that she had never heard Erbai
say that the two properties at issue were for
Mathias.  (Trial Tr. 18:7–19:27).  Hayes

Ngiratereked’s testimony questioned whether
Mathias is an adoptive son of Erbai and also
challenged the validity of the Deed of Transfer
on three points.  (Trial Tr. 36:17–37:9).  First,
he claimed that the witnesses to the deed were
on the side of Mathias.  Second, he asserted
that the deed was executed in secret.  Third,
he claimed that Erbai’s signature was not a
personal signature because it was a written
name.  Mathias Erbai testified that he cared
for Erbai from 1976 until he died in 1984.
Before Erbai passed away, Erbai told Mathias
that he wanted to transfer his personal
properties to him.  Mathias testified that he
and Erbai took a paper from the Land &
Survey to the Land Commission for a
document to be prepared.  They were told that
the Land Commission would research to make
sure that Erbai actually owned the properties
and that they could return to get the document
once it cleared.  After Erbai passed away, the
Land Commission called Mathias for him to
pick up the document.  (Trial Tr. 28:3–24).  

The Land Court entered its Decision
and Determination of Ownership on
December 2, 2009.  The Land Court first
determined that the Tochi Daicho listing of
the lots at issue, naming Erbai as the
individual owner, was accurate.  Next, the
Land Court determined that Erbai made a
valid inter vivos conveyance of his ownership
interests to Mathias by the July 3, 1984, Deed
of Transfer.  The Land Court concluded that
Hayes’s general attacks on the validity of the
deed, without more, did not suffice to show
that the deed is legally invalid.  Because  the
Land Court found that the deed is valid and
that title had transferred to Mathias before
Erbai’s death, the court did not need to
address Ngetiungel’s inheritance claim.   



Ngiratereked v. Erbai, 18 ROP 44 (2011)46

46

Appellant Ngetiungel, now represented
by counsel, appealed the Land Court’s
determination of ownership in favor of
Appellee Mathias.

II.  DISCUSSION

Appellant presented one issue on
appeal.  She contended that the Land Court
erred in concluding that Erbai delivered the
deed to Mathias.  Appellant also proposed
that this Court review the Land Court’s
determination de novo because the question
of what acts constitute an effective delivery
is a question of law.  We will not address
Appellant’s argument because it was not
raised in the Land Court.  

[1, 2] “This Court has consistently refused to
consider issues raised for the first time on
appeal.”  Rechucher v. Lomisang, 13 ROP
143, 149 (2006); see also Ngereketiit Lineage
v. Ngerukebid Clan, 7 ROP Intrm. 38, 43
(1998) (collecting cases).  Arguments not
raised in the Land Court proceedings are
waived on appeal.  Children of Merep v.
Youlbeluu Lineage, 12 ROP 25, 27 (2004); see
also Kotaro v. Ngirchechol, 11 ROP 235, 237
(2004) (“No axiom of law is better settled than
that a party who raises an issue for the first
time on appeal will be deemed to have
forfeited that issue . . . .”).  We will not
consider issues on which the parties did not
enter evidence before the Land Court.
Pierantozzi v. Ueki, 12 ROP 169, 171 (2005).
The Land Court does not commit clear error
by failing to take evidence into account that
was never introduced at trial.  Otobed v.
Ongrung, 8 ROP Intrm. 26, 27–28 (1999)
(citing Estate of Etpison v. Sukrad, 7 ROP
Intrm. 173, 175 (1999)).  

[3] Here, Appellant never raised the issue
of ineffective delivery in the Land Court.
Although Appellant’s witness Hayes
questioned the validity of the deed itself, there
was no testimony at trial or other evidence
presented regarding whether Erbai’s acts
constituted a delivery of the deed to Appellee.
Because Appellant failed to raise this issue in
the Land Court or present evidence on the
issue, there is no record from which this Court
can review Appellant’s argument that Erbai
actions with respect to the deed did not have
the legal effect of delivery.  The waiver rule is
particularly important in land litigation
because “[i]n order to bring stability to land
titles and finality to disputes, parties to
litigation are obligated to make all of their
arguments, and raise all of their objections, in
one proceeding.”  Kotaro, 11 ROP at 238
(quoting Ngerketiit Lineage, 7 ROP Intrm. at
43).

[4] Notwithstanding the rule that this
Court will not consider an issue first raised on
appeal, this Court recognizes two exceptions:
(1) to prevent the denial of fundamental rights,
and (2) when the general welfare of the people
is at stake.  Rechucher, 13 ROP at 149.
However, neither of these circumstances is
present here.  Appellant is a civil litigant, not
a criminal defendant, and neither her life, her
liberty, nor any fundamental right is at stake.
See Kotaro, 11 ROP at 237.  The issue of
whether Appellant could have proved that the
deed was not effectively delivered does not
implicate any fundamental right, nor does it
affect the general welfare of the people.
Accordingly, Appellant has waived this issue
and we decline to address it on appeal.
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III.  CONCLUSION

For the reasons set forth above, we
AFFIRM the Land Court’s Decision and
Determination of Ownership.

TELUNGALEK RA ITABERANG AND
ERELLANG,

Appellant,

v.

MARCIANA MIDAR RUBASCH,
Appellee.

CIVIL APPEAL 10-009
LC/B No. 08-0077

Supreme Court, Appellate Division
Republic of Palau

Decided:  February 1, 20111

[1] Land Commission/LCHO/Land

Court:  Burden of Proof

Once the Land Court concluded that one
claimant failed to establish a crucial element
of its ownership claim, it was obligated to
award the property to the only other claimant
presenting a colorable claim to the property. 

[2] Appeal and Error: Preserving
Issues

The Appellate Division may refuse to consider
issues that were not raised before the Land
Court.

Counsel for Appellant: J. Uduch Sengebau
Senior
Counsel for Appellee: Raynold B. Oilouch

BEFORE: ARTHUR NGIRAKLSONG, Chief

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a).
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Justice; LOURDES F. MATERNE, Associate
Justice; ALEXANDRA F. FOSTER,
Associate Justice

Appeal from the Land Court, the Honorable
SALVADOR INGEREKLII, Associate Judge,
presiding.

PER CURIAM:

Telungalek ra Itaberang and Erellang
appeals the Land Court’s determination of
ownership awarding certain lands in
Ngerchemai Hamlet, Koror State, to Marciana
Midar Rubasch.  For the reasons stated below,
we AFFIRM. 

BACKGROUND

The property at issue is identified as
Tochi Daicho Lot No. 370, now shown as
Worksheet Lot No. 181-127A on BLS
Worksheet No. 2005 B 06, in Ngerchemai
Hamlet, Koror State.  The Koror Tochi
Daicho lists the property as individually
owned by Rubasch.  Rubasch died intestate in
March 1981.  Claimants to the property are
Telungalek ra Itaberang and Erellang (also
referred to as “the lineage”), represented by
Rosita Ngiraului; Marciana Midar Rubasch;
and David Sokok Rubasch (for ease of
reference, we refer to the claimants by their
first names).  Telungalek ra Itaberang and
Erellang claims ownership of Lot 370 through
Okelang Clan.  It contends that because Lot
370 is the property of Okelang, it belongs to
the lineage of Rubasch’s siblings including
Itaberang.  Rosita claims the land for herself
and her birth mother Kerngel Odaol, who is
the child of Itaberang.  Marciana and David
claim ownership of Lot 370 through Rubasch.
Rubasch was the grandfather of David and

Marciana, though at the Land Court hearing,
Marciana repeatedly referred to Rubasch as
her father.  Marciana is the daughter of Ilong,
who is the only adopted child of Rubasch. 

David testified that he filed a claim for
the property on September 27, 1995, as a
representative of Rubasch.  At the hearing, he
stated that at the time he filed his claim, he did
not realize that the land was a taro patch.
Because it is a taro patch, David concluded
that it should be in the name of his sister,
Marciana.  Therefore, David did not pursue a
separate claim and is not a party to this appeal.

Marciana testified that Lot 370 was the
personal property of Rubasch, and that it was
given to her as payment for a debt.  According
to Marciana, Rubasch’s second wife, Otong,
had a customary obligation to contribute to her
brother’s ocheraol.  Rubasch approached his
sisters, Itaberang and Erellang, to assist in the
obligation based on custom and, at least in
part, because of food they had eaten at another
event.  The sisters, however, had nothing to
give.  Rubasch then took Marciana’s
children’s Palauan money, and informed his
sisters that they had to replace that money.  If
they did not replace the money, then the land
would go to Marciana.  Marciana confirmed
that the land Rubasch spoke of was Lot 370,
and she asserted that Itaberang and Erellang
failed to repay the money before they died.  

In contrast, Rosita testified adamantly
that Lot 370 was never Rubasch’s individual
property and that he had no right to give Lot
370 away.  She contended that the Tochi
Daicho listing is wrong, and that Rubasch was
named the administrator of Lot 370 because
he held the title Obechad of Okelang Clan.
She further testified that Ilong, Marciana’s
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birth mother, was “taken care of” with land
after Rubasch’s wife Iterir died, which ended
any property issues concerning Ilong and
Marciana.  According to Rosita, Rubasch had
previously attempted to give away land that he
did not individually own, which resulted in
arguments with his sisters.  Further, no one
mentioned to Rosita that any land was given
out to Marciana as repayment of her children’s
money.  Rosita stated that her sister has lived
on Lot 370 since 1990 and that no one has
interfered with her occupation. 

After hearing testimony, the Land
Court issued its findings of fact and
conclusions of law.  It found that Rubasch
individually owned Lot 370.  At the time of
his death on March 21, 1981, Rubasch did not
have a will, no cheldecheduch was held, and
no discussion regarding the disposition of Lot
370 took place.  The court rejected Telungalek
ra Itaberang and Erellang’s claim, finding
Rosita’s testimony conflicting and incredible.
It noted that Rosita failed to overcome the
presumption that the Tochi Daicho listing was
correct, and that she otherwise failed to
articulate the lineage’s ownership interest
even assuming Lot 370 was Okelang Clan’s
property.  It further discounted her testimony
that Rubasch and Itaberang fought over
Rubasch’s alleged transfers of certain Okelang
properties because Lot 370 is not Okelang
property and nothing shows that these disputes
concerned Lot 370.  On the other hand, it
found Marciana’s testimony credible, and
accepted that Rubasch took Marciana’s
children’s Palauan money to fulfill the
customary obligations of his wife, and that he
informed his sisters that if the money was not
repaid, Lot 370 would be given to Marciana.
The court then noted that 25 PNC § 301 was
the law of inheritance at the time of Rubasch’s

death, and concluded that other than
Telungalek ra Itaberang and Erellang, which
failed to prove its claim, no paternal or
maternal lineage submitted a claim for Lot
370.  Because Marciana was the only claimant
to substantiate her claim, the Land Court
awarded her ownership of Lot 370.

STANDARD OF REVIEW

We review the Land Court’s findings
of fact for clear error.  See Ngerungel Clan v.
Eriich, 15 ROP 96, 98 (2008).  Under this
high standard, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004); see also Sungino v. Blaluk, 13 ROP
134, 137 (2006) (“‘[I]t is not the duty of the
appellate court to test the credibility of the
witnesses, but rather to defer to a lower
court’s credibility determination.’” (quoting
Tab Lineage, 11 ROP at 165)).  The Land
Court’s determinations of law are reviewed de
novo.  See Sechedui Lineage v. Estate of
Johnny Reklai, 14 ROP 169, 170 (2007).

DISCUSSION

On appeal, Telungalek ra Iraberang
and Erellang contends that the Land Court
committed multiple errors in awarding Lot
370 to Marciana.  First, it argues that the Land
Court erred in applying 25 PNC § 301(b) to
this case.  Second, the lineage argues that the
Land Court erred in awarding Lot 370 to
Marciana because there was no clear and
convincing evidence of Palauan custom
showing that Iraberang and Erellang were
required to replace Marciana’s children’s
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money. 

[1] Unfortunately, in focusing solely on
the Land Court’s analysis of Marciana’s
claim, the lineage overlooks a threshold
matter—it failed to prove its claim of
ownership.  As noted, the Land Court
concluded that Telungalek ra Iraberang and
Erellang failed to establish that the Tochi
Daicho listing of Lot 370 as Rubasch’s
individual property is wrong.  Upsetting this
finding is critical to the lineage’s ownership
claim, which rests entirely on the contention
that Rubasch could not assign Lot 370 because
it is the property of Okelang and (somehow)
belongs to the lineage.   Once the Land Court2

determined Lot 370 to be Rubasch’s property

(as listed in the Tochi Daicho), the lineage’s

sole theory of ownership was negated.

Further, the Land Court found Marciana’s

testimony regarding the conveyance of Lot

370 credible.  With this background, the Land

Court was obligated to award Lot 370 to the

only party (Marciana) presenting a colorable

claim to the property.  See Basilius v. Basilius,

12 ROP 106, 111 (2005) (affirming the Land
Court’s determination of ownership, noting
that “it is clear that, after finding that Romana
had failed to prove her one and only claim by
a preponderance of the evidence, . . . the Land
Court awarded the property to the only other
claimant with a colorable claim”); see also
Renguul v. Elidechedong, 11 ROP 11, 14-15
(2003) (finding that because appellant’s sole
claim to ownership rested on the inaccuracy of
the Tochi Daicho listing, the Land Court was
correct to deny her claim once it determined
that she had not overcome the Tochi Daicho
presumption); Rengiil v. Otong Clan, 9 ROP
61, 62 (2002) (“Simply put, once the Land
Court concluded that Kuabesngas was not clan
land as claimed by Reksid, but rather the
individual property of Rengiil, it was bound to
award the land to Appellant, as the only party
claiming to be the successor of Rengiil’s
property in this proceeding.”); see generally
Eterochel v. Children of Rdechor, 15 ROP
133, 136 (2008) (“[T]he Land Court can, and
must, choose among the claimants who appear
before it and cannot choose someone who did
not, even though his or her claim might be
theoretically more sound.”) (citing
Ngirumerang v. Tmakeung, 8 ROP Intrm. 230,
231 (2000)); Rusiang Lineage v. Techemang,
12 ROP 7, 9 (2004) (same).  

[2] Because the Land Court’s factual
findings that Rubasch individually owned Lot
370 and he gave the property to Marciana are
supported by evidence, they will not be
disturbed.  See Tab Lineage, 11 ROP at 165.
To the extent that the lineage now contends
that Rubasch’s individual ownership of Lot
370 may have somehow passed to Rosita and
her mother, that argument is waived because
it was never presented to the Land Court.  See
Rechucher v. Lomisang, 13 ROP 143, 149

  Rosita’s failure to articulate Telungalek ra2

Itaberang and Erellang’s theory of ownership was
discussed by the Land Court in finding her
testimony conflicting and incredible.  As noted by
the Land Court, Rosita wholeheartedly rejected
the contention that Rubasch owned Lot 370,
despite the Tochi Daicho listing.  Her position
was that Lot 370 is the property of Okelang, and
somehow belongs to Rubasch’s siblings.
However, Rosita failed to specify how the
property belonged to Rubasch and his siblings if
it was indeed the property of Okelang.  Rosita did
not claim to represent Okelang’s interest, and she
never mentioned how Okelang’s ownership
transferred to Telungalek ra Itaberang and
Erellang.  There may be more to this story, but
Rosita failed to make it part of the record.
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(2006) (“Having failed to raise[] these issues
before the Land Court, however, he is barred
from raising them here.  This Court has
consistently refused to consider issues raised
for the first time on appeal.” (citing Kotaro v.
Ngirchechol, 11 ROP 235, 237 (2004)).  With
this background, Telungalek ra Iraberang and
Erellang’s arguments on appeal fall short. 
  

The lineage’s first argument, that the
Land Court erred in relying on 25 PNC
§ 301(b), would potentially have merit if the
Land Court indeed relied on § 301(b) in
awarding Lot 370 to Marciana.    In its3

decision, the Land Court referred to 25 PNC

§ 301(b) as the applicable law for determining

the proper heir of a deceased person where the

decedent dies without a will, without issue,

and was not a bona fide purchaser of the

individually-owned land at issue.  (Land Ct.

Order of Feb. 1, 2010 at 7.)  If these criteria

are met, the authority to dispose of the land

lies with the lineage that actively provided for

the decedent prior to death.  The court found

that Rubasch died without a will and that he

was not a bona fide purchaser of the land.  It

further found that Rubasch died without issue,

noting that while Marciana referred to

Rubasch as her father, he is actually her

grandfather, and that Rubasch’s only adopted

child was Ilong.  The court concluded,

however, that § 301(b) is not controlling

because, aside from Telungalek ra Itaberang

and Erellang, represented by Rosita, which

failed to prove its claim, no paternal or

maternal lineage of Rubasch submitted a

claim, thereby forfeiting any right to Lot 370

under § 301(b).  

Telungalek ra Iraberang and Erellang

contends that the Land Court erroneously

applied § 301(b) because Rubasch died with

issue (Ilong), and that the application of

§ 301(b) led the court to reject its claim.

However, even assuming Rubasch died with

issue, the Land Court’s reference to § 301(b)

does not constitute reversible error.

Importantly, § 301(b) (and its predecessors)

applies only when, among other things, the

land at issue was owned in fee simple by the

decedent and was not otherwise distributed at

the time of death.  Telungalek ra Itaberang and

Erellang’s theory of ownership, as discussed

by the Land Court, hinges on a finding that

  Section 301(b) states: 3

If the owner of the fee simple
land dies without issue and no
will has been made . . . or if such
lands were acquired by means
other than as a bona fide
purchaser for value, then the land
in question shall be disposed of
in accordance with the desires of
the immediate maternal or
paternal lineage to whom the
deceased was related by birth or
adoption and which was actively
and primarily responsible for the
deceased prior to his death. . . .

The Land Court stated Rubasch died
intestate on March 27, 1981, and that at the time
of his death 25 PNC § 301 was the law of
inheritance.  (Land Ct. Order of Feb. 1, 2010 at 8.)
This is true to the extent that the relevant language
of § 301(b) was in force at the time of Rubasch’s
death, though it was found in section 801 of the
Palau District Code.  See e.g., Ysaol v. Eriu
Family, 9 ROP 146, 151-52 (2002) (Miller, J.,
concurring) (discussing the legislative history of
25 PNC § 301). 
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Okelang, not Rubasch, was the owner of Lot

370.  The Land Court considered and rejected

the lineage’s argument on this point.  Only

after this analysis did the Land Court refer to

§ 301(b) and conclude that no lineage

presented a claim that would make § 301(b) a

deciding factor—in essence, the Land Court’s

reference to § 301(b) is to acknowledge its

inapplicability under the circumstances.  The

court then awarded the property to the only

claimant to have established a claim to the

land.  See Rusiang Lineage, 12 ROP at 9.  To

read the Land Court’s decision as rejecting
Telungalek ra Itaberang and Erellang’s claim
solely under § 301(b) ignores the court’s
analysis of the arguments presented.4

Moving on, we reject the lineage’s
argument that the Land Court erred in
awarding the property to Marciana because

there was no clear and convincing evidence
establishing that under Palauan custom,
Marciana would be entitled to Lot 370 if
Itaberang and Erellang failed to replace her
children’s Palauan money.  In presenting this
argument, appellant seizes on one sentence in
the Land Court’s decision describing
Marciana’s testimony:

When they [Rubasch’s sisters]
could not provide what Otong
needed[,] Rubasch took
Marciana’s children’s Palauan
money to fulfill his wife’s
customary obligations and told
his sisters that they, in
accordance with established
Palauan customs, should be
the ones to replace the
money[;] if not this land would
be given to Marciana in place
of the monetary payment.

(Land Ct. Order of Feb. 1, 2010 at 7.)
However, despite the lineage’s contentions,
the Land Court did not follow Palauan custom
in rejecting its claim and awarding Lot 370 to
Marciana.  The award was based on evidence
(deemed credible by the Land Court) that
Rubasch, as owner of the property, gave Lot
370 to Marciana if Itaberang and Erellang
failed to replace Marciana’s children’s
Palauan money.  It is undisputed that
Itaberang and Erellang failed to repay
Marciana.   Further, Marciana’s testimony5

reveals that Rubasch told Itaberang and
Erellang to replace the money at least in part

  This case is distinguishable from Marsil v.4

Telungalk ra Iterkerkill, 15 ROP 33 (2008), which
Telungalek ra Iraberang and Erellang cites for
support.  In Marsil, the Appellate Division
remanded the case to the Land Court because the
Land Court erroneously applied 25 PNC § 301(b)
in awarding the property to the decedent’s father’s
lineage (Telungalk ra Iterkerkill).  The Court
noted that “three separate requirements must
always be met before § 301(b) can apply[:] . . . the
decedent must die without issue, without a will,
and must have acquired his lands other than as a
bona fide purchaser for value.”  15 ROP at 36.  In
that case, one of the decedent’s children
(appellant Marsil) was a claimant to the land.
Because the statute did not apply, the matter was
remanded with instructions to award the property
to the children of the decedent in accordance with
Palauan custom.  In this case, neither party’s
theory of ownership implicates § 301(b), and the
Land Court did not apply § 301(b) in awarding the
land to appellee. 

  Had the money been replaced, this might be a5

different case (or no case at all). 
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because they had eaten food at another event.6

As noted, the lineage failed to prove its claim,
and without more, it cannot show reversible
error on this point. 

As a final note, Telungalek ra
Itaberang and Erellang contends that
Marciana’s claim is barred by the statute of
frauds.  This argument was never presented to
the Land Court and is therefore waived.  See
Estate of Remeskang v. Eberdong, 14 ROP
106, 109 (2007) (finding that appellant “failed
to raise the statute of frauds argument before
the Land Court, thereby waiving the defense.”
(citing Hanpa Indus. Corp. v. Black Micro
Corp., 12 ROP 29, 33 (2004)).  Appellate
courts generally decline to entertain issues
raised for the first time on appeal, and we see
no reason to vary from this principle under the
circumstances.  See id. 

CONCLUSION

For the reasons stated, the Land
Court’s determination of ownership is
AFFIRMED.

MELII TEMAEL,
represented by Francis Kib,

Appellant,

v.

KATHERINE S. TOBIASON,
for the Children of Blaluk,

Appellee.

CIVIL APPEAL NO. 09-030
LC/E 07-183

Supreme Court, Appellate Division
Republic of Palau

Decided: February 2, 20111

[1] Descent and Distribution:
Determination of Heirs

Determination of a proper heir is a question of
fact to be established by the parties before the
Land Court.

[2] Land Commission/LCHO/Land
Court:  Evidence

The Land Court was entitled to accept one
version of events over another conflicting
version.

Counsel for Appellant  John K. Rechucher
Counsel for Appellee:  Clara Kalscheur

BEFORE: KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; ALEXANDRA F. FOSTER,

  Marciana testified that “the reason my father6

had said the land would replace my child’s
money, his sisters could not meet his
obligation—their obligation, because his sisters
are eating the harvest of his wife.  And his wife
was in need of money so it was their obligation to
meet this need.”  (Tr. 19.)  She further described
the nature of conveyance, stating that at one event,
Rubasch’s sisters ate part of a ngader.  Later,
when Rubasch was asked to contribute money at
a related ocheraol, Rubasch asked his sisters to
contribute “because they had eaten the ngader
which are food to pay for.”  (Tr. 29.)  Because his
sisters “just wave [sic] their hands empty,” he
took Marciana’s children’s money and stated that
if they do not repay the money, the land will go to

Marciana.  (Tr. 29–30.) 

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a). 
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Associate Justice.

Appeal from the Land Court, the Honorable
ROSE MARY SKEBONG, Associate Judge,
presiding.

PER CURIAM:

Appellant, the late Melii Temael,
represented by her son Francis Kib, on behalf
of Bedel Lineage, appeals the Land Court’s
determination of ownership awarding a parcel
of land in an area known as Ngerengchong to
Appellant Katherine Tobiason and the
children of Blaluk.  For the reasons set forth
below, we AFFIRM.

BACKGROUND

The property at issue is identified as
Lot No. 009 E 01 on Bureau of Lands and
Surveys Cadastral Plat No. 09 E 00, in Elab
County, Ngaraard State.  It is located in an
area commonly referred to as Ngerengchong.2

Three claimants appeared before the
Land Court claiming ownership of Lot 009 E
01.  The Ngaraard State Public Lands
Authority claimed Lot 009 E 01 as public
land.  NSPLA’s claim was based on a Tochi
Daicho listing that Lot 009 E 01 was Japanese
government land.  The other claimants,
Appellant and Appellee, claimed title through
a common relative, Blaluk.  Both asserted that
the land was individually owned by Blaluk
and never became public land, or alternatively,
that it became public land through wrongful
acquisition.  Appellant and Appellee differed,
however, as to the distribution of Blaluk’s

property following his death on July 7, 1989.

To combat NSPLA’s assertion that Lot
009 E 01 is public land, Appellant and
Appellee introduced evidence that Blaluk
individually owned Lot 009 E 01, which he
inherited from his adoptive father, Bai.  At
some point, the Japanese took Ngerengchong
and built a road across the property.  The road
divided the property into shorefront property,
identified as Lot 009 E 02, and inland
property, identified as Lot 009 E 01.  Blaluk
filed a claim for the entire Ngerengchong
property in 1980.  After a hearing, he was
awarded Lot 009 E 02 in 1981, but his claim
for Lot 009 E 01 remained unresolved at the
time of his death. 

The Land Court agreed with Appellant
and Appellee that Blaluk was the rightful
owner of Lot 009 E 01.  It therefore rejected
NSPLA’s claim.  NSPLA did not appeal the
Land Court’s  determinat ion that
Ngerengchong is not public land.  The
question then turned to the proper heir to Lot
009 E 01 now that Blaluk is deceased.  It is
the Land Court’s determination on this point
that gives rise to the instant appeal.

Blaluk had four siblings: Waldingel,
Sermong, Idip, and Saikemal.  He also had
several children, including three adopted
children.  Appellant Melii Temael is the
daughter of Blaluk’s sister Sermong.  She,
along with her sister Rikel Tmarsel, filed a
claim for Lot 009 E 01 on behalf of Bedel
Lineage.   In support of Appellant’s claim,3

  The parties refer to the portions of the property2

at issue as Ngerengchong or Ngeriteit.  We adopt
the language used by the Land Court.

  Appellant Melii Temael and Rikel Tmarsel filed3

their claim for Lot 009 E 01 on July 3,
1989—four days before Blaluk died.  Blaluk is
also listed as a claimant on that claim, but his
signature is not on the document.  Blaluk’s oldest
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Rikel Tmarsel testified that Blaluk is a
member Bedel Lineage, and that shortly
before his death, Blaluk confided to her and
Melii that he wanted his property to pass to
Bedel Lineage.  She also testified that
Blaluk’s children did not take good care
Blaluk in the years prior to his death.  

Appellee Katherine Tobiason (also
known as “Sokol”) is one of Blaluk’s children.
Tobiason testified that after her mother,
Blaluk’s wife, died in 1983, an eldecheduch
was held.  At the eldecheduch, money was
given to Blaluk’s adopted children, Goretty
and Marysis.  It was said at this time that
because Blaluk was still alive, the other
children will be taken care of after his death.
And, shortly after Blaluk’s death in 1989,
Blaluk’s brother Idip held a meeting with
Blaluk’s relatives and Blaluk’s children.  The
meeting took place at Idip’s son’s house in
Medalaii.  Melii and Rikel attended this
meeting, as did Besebes Blaluk (Blaluk’s
oldest son) and Tobiason.  At the meeting,
Idip asked if any of the relatives had Palauan
money to give to Blaluk’s children.  When no
one offered money, Idip stated that Blaluk’s
properties will go to Blaluk’s children.  No
one objected.  Tobiason further testified that
Blaluk stated that he intended Ngerengchong
to pass to his children. 

After receiving testimony, the Land

Court looked to the statutes in effect at the
time of Blaluk’s death to determine the proper
heir to the property.  See Ngiraswei v. Malsol,
12 ROP 61, 63 (2005) (“‘In determining who
shall inherit a decedent’s property, we apply
the statutes in effect at the time of the
decedent’s death.’”  (quoting Wally v. Sukrad,
6 ROP Intrm. 38, 39 (1996)).  The court found
that 25 PNC § 301 was applicable.  The court
then concluded that because Blaluk acquired
the land from Bai, he was not a bona fide
purchaser, and § 301(a) does not apply.  Also,
because Blaluk died without a will but with
children, § 301(b) does not apply.  

The Land Court then considered
evidence of custom.  See Marsil v. Telungalk
ra Iterkerkill, 15 ROP 33, 36 (2008) (“Absent
an applicable decent and distribution statute,
customary law applies.”).  Two witnesses
were called to provide expert testimony as to
Palauan custom under the circumstances.  The
Land Court determined that Idip’s declaration
at the Medalaii meeting was consistent with
custom as established by expert testimony.  It
therefore concluded that Tobiason and the
children of Blaluk are the proper heirs to Lot
009 E 01.

STANDARD OF REVIEW

We review the Land Court’s findings
of fact for clear error.  See Ngerungel Clan v.
Eriich, 15 ROP 96, 98 (2008).  Under this
high standard, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004); see also Sungino v. Blaluk, 13 ROP
134, 137 (2006) (“‘[I]t is not the duty of the

son, Besebes, filed a claim for the property on
July 20, 1989, on behalf of the children of Blaluk.
Tobiason filed another claim on behalf of the
children of Blaluk on July 7, 2005, after Besebes
died.  The Land Court found that both Appellant’s
and Appellee’s claims relate to Blaluk’s 1980
filing for Lot 009 E 01, and are therefore timely
under 35 PNC § 1304(b) (requiring claims to be
filed no later than January 1, 1989). 
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appellate court to test the credibility of the
witnesses, but rather to defer to a lower
court’s credibility determination.’” (quoting
Tab Lineage, 11 ROP at 165)).  The Land
Court’s determinations of law are reviewed de
novo.  See Sechedui Lineage v. Estate of
Johnny Reklai, 14 ROP 169, 170 (2007).

DISCUSSION 

[1] As noted, the only issue before this
Court is whether the Land Court erred in
determining that Appellee is the proper heir to
Lot 009 E 01.  Determination of a proper heir
is a question of fact to be established by the
parties before the Land Court.  See Children of
Dirrabang v. Children of Ngirailild, 10 ROP
150, 152 (2003).  The parties do not contest
the Land Court’s determination that Blaluk
individually owned Lot 009 E 01, and they do
not contest the Land Court’s finding that
customary law is appropriate for determining
the proper heir to Blaluk’s property. 

Appellant first asserts that the Land
Court erred in awarding Lot 009 E 01 to
Appellee because there was insufficient
evidence to show that Idip’s statement
conveying Blaluk’s property to Appellee was
consistent with Palauan custom.  “The
existence of a claimed customary law is a
question of fact that must be established by
clear and convincing evidence and is reviewed
for clear error.”  Koror State Pub. Lands Auth.
v. Ngirmang, 14 ROP 29, 34 (2006) (citing
Masters v. Adelbai, 13 ROP 139, 141 (2006));
see also Ngiraswei, 12 ROP at 63 (“The trial
court's findings as to a custom's terms,
existence, or nonexistence are reviewed for
clear error.”). 

Here, the Land Court relied on the

test imony of Appellant’s  expert,
Uchelrutechei Wataru Elbelau.   Elbelau4

testified that when a wife passes away before
her husband, money and properties may be
given to their children at the eldecheduch
following her death, or after the death of the
husband.  If properties are not given out at the
eldecheduch following the wife’s death, the
siblings of the husband will meet and discuss
the distribution of the husband’s property after
his death.  The Land Court accepted
Tobiason’s testimony that at the eldecheduch
held after her mother’s death, only Blaluk’s
adopted children received money, and it was
explained that the other children would
receive money and property after Blaluk’s
death.  With this, the Land Court found that
Idip’s statement at the Medalaii meeting, that
the children of Blaluk shall receive his
property, was an effective customary
conveyance.

Appellant argues that the Land Court
erred because Elbelau testified that it is the
decedent’s sisters, or the daughters of the
decedent’s sisters, who are supposed to meet
and determine whether the decedent’s children
receive property.  This argument fails,
however, because Appellant points to nothing
in the record indicating that Blaluk’s sisters
attempted to discuss or distribute Blaluk’s
property in accordance with custom.   The5

  Appellee’s expert, William Tabelual, testified4

that if a father individually owns a piece of
property, and the father has living children at the
time of his death, the property passes to his
children under custom.  The Land Court did not
mention Tabelual’s testimony in its decision. 

  The Court notes that with few exceptions,5

Appellant has substantially failed to comply with
ROP Rule of Appellate Procedure 28(e), which
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testimony relied on by Appellant concerns
several hypothetical questions that do not
appear to line up with the facts of the case.
See Rechebei v. Ngiralmau, 15 ROP 62, 65
(2008) (finding that an answer to a
hypothetical question regarding custom that
does not correlate to the facts of the case is not
sufficient to overturn the trial court’s
findings).  Because the Land Court’s findings
as to the terms of a customary distribution
under the circumstances are supported by the
record, they will not be disturbed.  See
Masters, 13 ROP at 141. 

[2] Relatedly, Appellant contends that
Blaluk made an “oral will” shortly before he
died by telling Rikel and Melii that he wanted
his property to pass to Bedel Lineage, and that
under Palauan custom, the oral will should
have been given effect by Blaluk’s relatives.
She therefore argues that the Land Court erred
by not awarding Lot 009 E 01 to Bedel
Lineage.  The Land Court was entitled to
accept one version of events over another
conflicting version.  See generally Saka v.
Rubasch, 11 ROP 137, 141 (2004) (“As to
proof of custom no less than other factual
matters, ‘where there are two permissible
views of the evidence, the fact finder’s choice
between them cannot be clearly erroneous.’”
(quoting Rechucher v. Ngirmeriil, 9 ROP 206,
211 (2002)).  Here, the Land Court determined
that Idip’s statement that the children of
Blaluk shall receive Blaluk’s property was
effective under customary law as established

by expert testimony.  The argument that
Blaluk’s siblings should have followed
Blaluk’s alleged dying instruction to Melii and
Rikel and distributed Lot 009 E 01 to Bedel
Lineage conflicts with this finding.  And,
nothing in the record pointed to by Appellant
indicates that Idip or anyone else ever knew of
Blaluk’s instruction to Melii and Rikel.6

Under these circumstances, there are no
grounds for upsetting the Land Court’s
findings on this point. 

Appellant makes two additional
arguments that can be rejected summarily.
First, Appellant argues that Idip lacked
authority to convey Lot 009 E 01 to Blaluk’s
children because Blaluk did not own that lot at
the time of his death.  Next, Appellee asserts
that Idip’s statement distributing Blaluk’s
property to Blaluk’s children is void because

provides that “references to evidence must be
followed by a pinpoint citation to the page,
transcript line, or recording time in the record.”
While the Court has independently reviewed the
record in this case, it need not accept statements
of fact in Appellant’s brief that are not supported
by citation.  

 Moreover, Elbelau’s testimony on this point6

does not necessarily line up with the facts of this
case.  In testimony pointed to by Appellant,
Elbelau answers a hypothetical question
confirming that if a landowner informs his sister’s
children that he wishes his property to go to a
certain lineage, that wish should be followed by
his relatives, and the landowner’s children cannot
take the land in violation of that instruction.  (Tr.
97.)  However, on cross examination, Elbelau
testified that if a landowner intends his property to
be conveyed in a certain way, he gathers his
siblings, including brothers and sisters and
children of brothers and sisters, to inform them of

his wishes.  (Tr. 110–11.)  Here, the facts, as

found by the Land Court, reveal that Idip disposed

of Blaluk’s property in accordance with custom.

While Appellant contends that there was bad

blood between Blaluk and some of his siblings,

expert testimony did not necessarily establish that

Blaluk’s alleged “oral will” to Melii and Rikel

was sufficient. 
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it violates the statute of frauds.  However,
because Appellant never presented these
arguments to the Land Court, they are
waived.   See Estate of Remeskang v.7

Eberdong, 14 ROP 106, 109 (2007) (finding
that appellant “failed to raise the statute of
frauds argument before the Land Court,
thereby waiving the defense” (citing Hanpa
Indus. Corp. v. Black Micro Corp.,
12 ROP 29, 33 (2004)); Nakamura v. Sablan,
12 ROP 81, 82 (2005) (noting that, absent
exceptional circumstances, arguments raised
for the first time on appeal are deemed
waived).  In fact, Appellant’s argument that
Blaluk did not own Lot 009 E 01 is

completely at odds with her position before
the Land Court, and it is not clear how
accepting either argument would assist
Appellant in this case.

CONCLUSION

For the reasons stated above, the
decision of the Land Court is AFFIRMED.

  These arguments were not raised in Appellant’s7

written closing argument to the Land Court or in

any transcript in the record.  The record reflects

that Appellant filed a motion for reconsideration

with the Land Court after the determination of

ownership was issued, and that the Land Court

denied that motion.  Appellant does not identify

any error in the Land Court’s rejection of the

motion (which is separate from the Land Court’s

determination of ownership), and does not

reference the motion in her opening brief.  See
ROP R. App. P. 28(a)(7) (body of the brief shall
set forth the nature of the order to be reviewed);
ROP R. App. R. 28(a)(10) (requiring that any
judgment or order that is the subject of the appeal
be appended to any brief).  Hence, any issues
raised for the first time in the motion for
reconsideration are not properly before this Court.
See generally Shmull v. Ngirirs Clan, 11 ROP
198, 202 n.3 (2004) (noting that motions for
reconsideration are not to be used to advance
arguments that were available at the time of the
original briefing or argument); see also Ngetchab
Lineage v. Klewei, 16 ROP 219, 221 (2009)
(noting that the appellant must point out
specifically where the findings are erroneous).  
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NGARAMEKETII AND RUBEKUL
KLDEU and MARGARITA BORJA

DALTON,
Appellants,

v.

KOROR STATE PUBLIC LANDS
AUTHORITY,

Appellee.

CIVIL APPEAL NO. 09-023
LC/B 08-1090
LC/B 08-1091

Supreme Court, Appellate Division
Republic of Palau

Decided:  February 3, 20111

[1] Return of Public Lands:  Elements
of Proof; Land Commission /LCHO
/Land Court:  Burden of Proof

The Land Claims Reorganization Act of 1996,
35 PNC §§ 1301 et seq., provides that
ownership of public land shall be returned to
any citizen of Palau who can prove (1) she is
a citizen who has filed a timely claim; (2) she
is either the original owner of the land, or one
of the original owner’s “proper heirs”; and (3)
the claimed property is public land previously
acquired by a government through force or
fraud, or without just compensation or
adequate consideration.  The burden of proof
remains on the claimants, not the
governmental land authority, to establish by a
preponderance of the evidence that they

satisfy all the requirements of the statute.

[2] Evidence:  Testimony of Witnesses

A judge may choose to disbelieve even
uncontroverted evidence.

[3] Appeal and Error:  Standard of
Review; Evidence:  Weight of
Evidence

An appellate panel is not bound to reweigh the
evidence, test the credibility of witnesses, or
draw inferences from the evidence.

[4] Land Commission/LCHO/Land
Court:  Claims; Return of Public
Lands:  Nature of Claim 

Return of public lands and superior title
claims are fundamentally different, with
different burdens of proof and different
defenses applicable to each.  Unlike a return
of public lands case, a claimant asserting
superior title claims the land on the theory that
it never became public land in the first place.
Such a claimant stands on equal footing with
the governmental entity claiming the land, but
the claimant must confront the availability of
affirmative defenses not available to the
government in Article XIII claims.      

[5] Appeal and Error:  Clear Error

The Land Court’s findings of fact will be
reversed only if the findings so lack
evidentiary support in the record that no
reasonable trier of fact could have reached the
same conclusion.

Counsel for Appellant Ngarameketii and
Rubekel Kldeu:  J. Roman Bedor

 Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a). 
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Counsel for Appellant Dalton: Mark P. Doran
Counsel for Appellee: J. Uduch Sengebau
Senior

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; ALEXANDRA F. FOSTER,
Associate Justice; RICHARD H. BENSON,
Part-Time Associate Justice.

Appeal from the Land Court, the Honorable
ROSE MARY SKEBONG, Associate Judge,
presiding.

PER CURIAM:

Ngarameketii and Rubekul Kldeu (also
referred to in these proceedings as “Klobak er
Oreor” or “Klobak”) and Margarita Borja
Dalton appeal the Land Court’s determination
of ownership awarding land known as
Ngeremdiu on Ngeruktabel island to the Koror
State Public Lands Authority (KSPLA).   For2

the reasons stated below, we AFFIRM.

BACKGROUND

The property at issue is popularly
known as the rock island Ngeremdiu— though
Ngeremdiu is actually part of a larger rock
island known as Ngeruktabel.  It comprises
Ngeremdiu Lot 001 and Ngeremdiu Lot 002
on Bureau of Lands and Surveys Worksheet
“Ngeremdiu Island.”  Dalton filed a claim on
November 29, 1988, for portions of Lot 002

referred to as Oimaderuul and the small
adjoining beach of Kekerelechol,  seeking3

return of public lands under Article XIII,
Section 10 of the Palau Constitution.
Ngarameketii and Rubekul Kldeu, through
Alexander Merep as Rechucher-ra-Techekii,
filed a claim of ownership on November 7,
2006, for the entire area of Ngeremdiu
asserting that they hold superior title to the
land.   4

During a four day hearing before the
Land Court, the claimants presented evidence
in support of their claims.  KSPLA introduced
evidence showing that the Japanese Navy
acquired Ngeremdiu in 1914 and that
Ngeremdiu later passed to the Trust Territory
government and eventually to KSPLA.
KSPLA’s records show that the District Land
Office held a hearing in February 1956 to
determine ownership of certain rock islands,
including Ngeremdiu.  The notice of hearing

 Other claimants in this action included2

Ngerbeched Council of Chiefs, Ngerbeched
Hamlet, and Ngerchemai Hamlet.  Ngerbeched
Council of Chiefs and Ngerbeched Hamlet
consolidated their claims before the Land Court
with the claim of Ngarameketii and Rubekul
Kldeu.  Ngerchemai Hamlet did not appeal the
Land Court’s decision.

  Dalton’s Application for Land Registration3

specifies the “name of land claimed” as
“Oimaderuul ma Ngerchumelbailechol, parts of
Ngeremdiu and Ngeruktabel.”  It further describes
the land as “2 parcels of land along the sea (with
beaches) named as follow: Ngerkekangel and
Kekerelelechol.”  Dalton testified that she is not
claiming Ngerkekangel, which is also referred to
as “Dave Shay’s beach.”   The parties refer to the
portion of Ngeremdiu claimed by Dalton as
“Oimaderuul and the small adjoining beach of
Kekerelelechol.”  All of the land claimed by
Dalton is located within Ngeremdiu Lot 002. 

 The Land Court dismissed Ngarameketii and4

Rubekul Kldeu’s return of public land claim as
untimely.   The  court noted that under  35  PNC
§ 1304(b)(2), claims for the return of public land
must be filed on or before January 1, 1989, and
that Ngarameketii and Rubekul Kldeu missed this
deadline by about twenty years.  
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was published at various sites throughout
Palau and stated that the islands were on
record as belonging to the Japanese
government, seized by the U.S. government,
and now in control of the Alien Property
Custodian, Trust Territory.  Anyone claiming
an interest in the land was required to attend
the hearing.  Several statements were received
by the District Land Office, including one
signed on February 29, 1956, by fourteen
representatives of Koror and Peleliu, stating
that Ngeremdiu was taken by the Japanese
Navy in 1914 and that “all the chiefs of Palau”
signed a document at that time approving the
transfer.  Thereafter, the District Land Title
Officer issued findings of fact to this effect.
On November 28, 1956, the Land Title Officer
issued a “Determination of Ownership” that
Ngeremdiu is the property of the Trust
Territory of the Pacific Islands.  Additional
documents submitted to the Land Court show
that ownership of Ngeremdiu passed from the
Trust Territory government to the Palau
Public Lands Authority and ultimately to
KSPLA through a series of quitclaim deeds
and orders.  KSPLA also produced lease
agreements for parts of Ngeremdiu issued by
the Trust Territory in 1959 and 1967; and an
agreement signed in 2004 by KSPLA, Koror
State Government, and Koror State
Legislature, authorizing film production
companies Clear Water Inc. and SEC Inc. to
use certain rock islands (including
Ngeremdiu) in filming the television show
“Survivor.”

Dalton does not dispute that
Ngeremdiu was acquired by the Japanese in or
around 1914.  Her position is that Ngeremdiu
was her family’s land prior to the takeover.
Dalton’s tie to Ngeremdiu is through her
adoptive father, Jesus Borja (Borja is actually

Dalton’s  grandfather, but Dalton was raised
by Borja and always considered him to be her
father).  Dalton testified that Borja told his
children that in the early 1900s, he built two
large canoes for Ibedul Louch, who, in
exchange for the canoes, gave him the beach
at Oimaderuul. 

According to Dalton, Borja would
spend a few weeks at the beach and a few
weeks in Koror through the 1930s, and moved
to Aimeliik during World War II.  Emilio,
Borja’s son, stayed nearby at Ngerkekangel
beach (also referred to as Dave Shay’s beach)
after Borja left Oimaderuul for Aimeliik.
Dalton further stated that Emilio and his
family left Ngerkekangel beach after his wife
was injured by a Japanese soldier’s grenade.
After the war, Borja, along with Dalton who
was born in 1942, returned occasionally to the
beach.  During this time, Borja maintained the
beach area, clearing plants and growing corn.
In 1959 Borja and his family moved to Guam,
where he died about a year later. 

Dalton testified that when she returned
to Palau in 1977, her uncle, Ngirturong, told
her to take care of the beach because it is her
family’s land.  Dalton hired local men to help
her clear the beach area, and in 1979, she built
an A-frame house on the beach.  She made
improvements to the house in the early 1980s
and later built a few “summer houses.” 

Dalton also produced a handwritten
note found among Borja’s possessions that she
believes to be in Borja’s handwriting.  The
note, written in Spanish and purportedly
translated by Father Felix K. Yaoch on April
9, 1980, reads: 

Notes on Land Parcels in
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Rock-Islands. Oimaderuul, as
well as Ngerchumelbailechol,
parts of Ngeremdiu in
Ngeruktabel, 2 parcels of land
along the sea (with beaches),
belong to Jesus Borja y Leon
Guerrero, native of Guam and
resident of Palau.  He was
born in the year 1884 and took
up residence in Palau in the
year 1894, when he was 10
years of age.  He also
established residence in
Malakal in the year 1946.   

According to Dalton, at no point did
anyone, including the other claimants in this
action, object to Borja’s and Dalton’s presence
on the beach.  In fact, Dalton testified that
people would contact her for permission to
use what many refer to as “Margie’s beach.”
It was not until 2004, as preparations were
being made to film “Survivor,” that she was
informed by KSPLA that her improvements
on Ngeremdiu, including her houses, would
have to be removed.

The other claimants, Ngarameketii and
Rubekul Kldeu, contend that Ngeremdiu is a
traditional hamlet of Koror under the authority
and control of the chiefs of Koror.  They
contend that Ngeremdiu’s status as chutem
buai, or community property, has never been
altered and that KSPLA cannot show that
Ngarameketii and Rubekul Kldeu ever
released control over Ngeremdiu.  

After considering the evidence
presented, the Land Court issued a written
decision finding that Ngeremdiu is public land
subject to the procedures set forth in 35 PNC
§ 1304(b).  It concluded that the Japanese

government acquired Ngeremdiu in 1914 with
the knowledge and agreement of the chiefs of
Palau, and that through a series of
transactions, ownership was properly
transferred to the Trust Territory government
and eventually to KSPLA.  It found that
Dalton failed to establish that Borja owned
any portion of Lot 002 and failed to establish
that Oimaderuul was taken from her family by
force or fraud or without adequate
compensation.  Further, the Land Court found
that Ngarameketii and Rubekul Kldeu knew
that Ngeremdiu was public land under the
control of the government and that they failed
to prove superior title.

STANDARD OF REVIEW

We review the Land Court’s findings
of fact for clear error.  See Ngerungel Clan v.
Eriich, 15 ROP 96, 98 (2008).  Under this
high standard, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004).  The Land Court’s determinations of
law are reviewed de novo.  See Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).

ANALYSIS 

A.  Dalton’s Claim

We start with Dalton’s claim for return
of public lands under Article XIII, Section 10
of the Palau Constitution and its enabling
statutes.  As noted, Dalton claims only
portions of Ngeremdiu Lot 002 known as
Oimaderuul and the immediate surrounding
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areas (the parties refer to the entire area as
Oimaderuul or “the beach”).  

[1] The Land Claims Reorganization Act
of 1996, 35 PNC §§ 1301, et seq., provides
that ownership of public land shall be returned
to any citizen of Palau who can prove (1) she
is a citizen who has filed a timely claim; (2)
she is either the original owner of the land, or
one of the original owner’s “proper heirs”; and
(3) the claimed property is public land
previously acquired by a government through
force or fraud, or without just compensation or
adequate consideration.  See 35 PNC
§ 1304(b); Markub v. Koror State Pub. Lands
Auth., 14 ROP 45, 47 (2007); Palau Pub.
Lands Auth. v. Ngiratrang, 13 ROP 90, 93-94
(2006).  “‘[T]he burden of proof remains on
the claimants, not the governmental land
authority, to establish by a preponderance of
the evidence, that they satisfy all the
requirements of the statute.’”  Ngaraard State
Pub. Lands Auth.  v. Tengadik Clan, 16 ROP
222, 224 (2009) (quoting Ngiratrang, 13 ROP
at 94).  Here, the Land Court concluded that
Dalton failed to prove the second and third
elements. 

[2] Dalton contends that the Land Court
erred in finding that Borja did not own the
beach prior to 1914, when it was acquired by
the Japanese.  She emphasizes that her
testimony regarding the transfer from Ibedul
Louch to Borja is undisputed, and that the
handwritten note by  Borja confirms the
transfer.  However, the Land Court was not
required to accept her version of events, even
if it was not directly rebutted.  See Estate of
Ngiramechelbang v. Ngardmau State Pub.
Lands Auth., 12 ROP 148, 151 (2005) (noting
“the clearly established precedent that a judge
may choose to disbelieve even uncontroverted

evidence”) (citing Ngerungor Clan v.
Mochouang Clan, 8 ROP Intrm. 94, 96-97
(1999)).  Though Dalton was told that the
beach at Ngeremdiu was her family’s land,
and she improved the beach without
interference for many years starting in the late
1970s, she was unable to produce any
evidence to corroborate her story of how Borja
came to own the beach.  The Land Court
discounted the handwritten note purportedly
found among Borja’s possessions in Guam
because, among other things, it lacked any
information regarding how Borja came to own
the beach.  In contrast, KSPLA presented
documentary evidence that the chiefs of Palau
properly transferred Ngeremdiu to the
Japanese Navy in 1914. 
 
[3] “It is not the appellate panel’s duty to
reweigh the evidence, test the credibility of
witnesses, or draw inferences from the
evidence.” Ebilklou Lineage v. Blesoch, 11
ROP 142, 144 (2004) (citing ROP v.
Ngiraboi, 2 ROP Intrm. 257, 259 (1991)).
And upon review of the record, there are no
grounds for upsetting the Land Court’s
findings and conclusions.  Inasmuch as Dalton
cannot show that Borja was the original owner
of Ngeremdiu, her argument that the Land
Court erred in finding that there was no fraud
or force in the government’s acquisition of the
land is moot.

B.  Ngarameketii and Rubekul Kldeu’s
Claim

[4] In contrast to Dalton’s return of public
lands claim, Ngarameketii and Rubekul Kldeu
argue that they hold superior title to
Ngeremdiu.  “[I]t is important to bear in mind
that the two types of claim[s] are
fundamentally different, with different
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burdens of proof and different defenses
applicable to each.”  Espong Lineage v. Airai
State Pub. Lands Auth., 12 ROP 1, 5 (2004).
Unlike a return of public lands case in which
the claimant does not dispute the
government’s ownership of the land or the
occupying power’s previous acquisition, “a
claimant asserting superior title is ‘claim[ing]
the land on the theory that it never became
public land in the first place.’” Id. (quoting
Kerradel v. Ngaraard State Pub. Lands Auth.,
9 ROP 185, 185 (2002)).  “Such a claimant
stands on equal footing with the governmental
entity claiming the land, but the claimant must
confront ‘the availability of affirmative
defenses not available to the government in
Article XIII claims.’” Id. (quoting Kerradel, 9
ROP at 186 n.2).  

As noted, Ngarameketii and Rubekul
Kldeu contend that Ngeremdiu was, and still
is, a traditional hamlet of Koror.  It is
considered chutem buai,  the use of which is5

controlled by the village chiefs.  They assert
that nothing in the record shows that
Ngarameketii and Rubekul Kldeu consented
to the transfer of Ngeremdiu to the Japanese
government or any other authority, and
therefore the Land Court erred in finding that
Ngeremdiu became government-owned public
land.  Accordingly, all subsequent transfers of

ownership—from the Japanese to the Trust
Territory government to the Palau Public
Lands Authority to KSPLA—must be invalid.
Moreover, according to Ngarameketii and
Rubekul Kldeu, the Trust Territory
government had a sacred duty to protect the
interest of the Council of Chiefs of Koror, and
therefore it should have made additional
efforts to ensure that the Klobak participated
in the 1956 hearing before the District Land
Office.  

At the outset, it is important to define
the scope of the claim under the circumstances
of this case.  This case does not require the
Court to delve into the role of state land
authorities versus traditional leaders in the
administration of public land.  Cf. e.g., House
of Traditional Leaders v. Koror State Gov’t,
17 ROP 101, 107-08 (2010); Gibbons, 13
ROP 156.  Here, the question on appeal is
whether the Land Court’s findings that
Ngeremdiu is public land, and that the Klobak
failed to establish superior title, are clearly
erroneous in light of the evidence presented. 

For the most part, the arguments
presented on appeal by Ngarameketii and
Rubekul Kldeu are the same ones presented to
the Land Court.  The record shows that the
Land Court considered the evidence put
forward by Ngarameketii and Rubekul Kldeu
along with that of the other claimants.  At the
hearing, Ngarameketii and Rubekul Kldeu
presented only general testimony about the
role of the village chiefs in administering
chutem buai.  And, even accepting as true that
the Klobak once had control over the rock
islands including Ngeremdiu, the Land Court
concluded that the evidence overwhelmingly
supports KSPLA’s position that any such
control over Ngeremdiu was relinquished in

 This Court has had occasion to discuss the5

traditional role of the council of chiefs over
chutem buai in various land disputes.  See
generally Ngiratrang, 13 ROP at 96-97 n.5
(discussing concept of chutem buai); Gibbons v.
Seventh Koror State Legislature, 13 ROP 156,
160-61 (2006); Omenged v. UMDA, 8 ROP Intrm.
232, 242 (2000).  Under the circumstances of this
case, however, Ngarameketii and Rubekul
Kldeu’s contention that the land was traditionally
chutem buai does not impact the Land Court’s
findings or the parties’ arguments on appeal.  
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1914.  Multiple documents recovered from the
District Land Office support the Land Court’s
conclusion that the chiefs of Palau consented
to the transfer.  Though Ngarameketii and
Rubekul Kldeu contend that KSPLA’s records
are insufficient to establish a valid transfer,
the Land Court’s conclusion on this point
cannot be considered clearly erroneous.  See
Sechedui Lineage, 14 ROP at 170, 171 (“It is
not clear error for the Land Court to credit one
proffer of evidence over another so long as
one view of the evidence supports the
factfinder’s decision.”).  Ngarameketii and
Rubekul Kldeu’s reliance on Orrenges
Thomas v. Trust Territory, 8 TTR 40 (1979)
(noting that where only three of eighteen clans
approved the transfer of land, the transfer
cannot be effective against those clans that did
not participate), and Edeyaoch v. Timarong, 7
TTR 54, 62 (Tr. Div. 1974) (finding no
evidence in the record that the plaintiff, who
was listed as the owner in the Tochi Daicho,
sold the lots in question), is misplaced under
these circumstances.  

Moreover, Ngarameketii and Rubekul
Kldeu’s claim is premised on the contention
that Ngeremdiu never became public land in
the first place.  See Espong Lineage, 12 ROP
at 5; see also Tab Lineage, 11 ROP at 167-68
(noting that where the land at issue is listed in
the Tochi Daicho as under government
control, a claimant asserting superior title
must show by clear and convincing evidence
that such a listing is wrong).   However, as6

noted by the Land Court, the record reflects
that for decades, KSPLA and its predecessors
have exercised complete control over
Ngeremdiu as public land through, among
other things, lease transactions, contracts, and
letters.  Ngarameketii and Rubekul Kldeu
were well aware of KSPLA’s authority over
Ngeremdiu.  For example, Alexander Merep,
who submitted the November 6, 2006 claim
for Ngeremdiu on behalf of the Ngarameketii
and Rubekul Kldeu, testified that he
previously filed claims of ownership over
certain public lands, including Ngeremdiu, on
behalf of KSPLA when he was the director.7

 
[5] As repeatedly noted by this Court, the
Land Court’s findings of fact will be reversed
“only if the findings so lack evidentiary
support in the record that no reasonable trier
of fact could have reached the same
conclusion.”  Dilubech Clan v. Ngeremlengui
State Pub. Lands Auth., 9 ROP 162, 164
(2002).  Here, the Land Court’s determination
that Ngeremdiu is public land under the

 Though Ngarameketii and Rubekul Kldeu’s6

“Claim of Land Ownership” filed on November 6,
2006, states that Ngeremdiu is listed as “public
land” in the Tochi Daicho, the Land Court made
no such findings and the parties do not argue on
appeal that Ngeremdiu is listed as public land in
the Tochi Daicho. 

 Merep’s December 5, 1988 filing states on its7

face that the claim is made “by Koror State Public
Lands Authority and by Koror State Government”
for lands designated as public lands including the
rock islands.  It goes on to state that various
quitclaim deeds, attached to the claim, show
KSPLA’s “ownership and nature of its title and
interest” in the public lands, including Ngeremdiu.
Merep testified that he believed this document
was also filed on behalf of the Klobak because at
the time the Klobak was in charge of KSPLA.
The Land Court concluded, however, that to the
extent the 1988 filing is submitted as proof of a
timely return-of-public-lands claim under §
1304(b) on behalf of the Klobak, such an
argument is twenty years too late, and that there is
no other evidence showing any attempt by the
Klobak to inject a separate interest in the rock
islands through KSPLA’s 1988 filing. 
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control and authority of KSPLA is sufficiently
supported by the record.

In the alternative, Ngarameketii and
Rubekul Kldeu briefly contend that
Ngeremdiu is a “resource” within twelve miles
of Koror State, and thus is rightly under the
Klobak’s authority pursuant to Article I,
Section 2 of the Palau Constitution.   To this8

end, they argue that the Article I, Section 2’s
reference to “State” is not a reference to the
state government but instead to the traditional
“beluu” administered by the council of
chiefs—in this case Beluu ra Oreor.  However,
Ngarameketii and Rubekul Kldeu provide no
authority in support of this broad
interpretation, and “it is not the Court’s duty
to interpret this sort of broad, sweeping
argument, to conduct legal research for the
parties, or to scour the record for any facts to
which the argument might apply.”  See Idid
Clan v. Demei, 17 ROP 221, 229 n.4 (2010).9

Regardless, the Land Court's finding that
KSPLA holds title to Ngeremdiu as public
land is supported by the record, thus
undermining Ngarameketii and Rubekul
Kldeu’s argument on this point.

CONCLUSION

For the reasons stated above, the
decision of the Land Court is AFFIRMED.

  Article I, Section 2 reads: “Each State shall have8

exclusive ownership of all living and non-living
resources, except highly migratory fish, from the
land to twelve (12) nautical miles seaward from
the traditional baselines; provided, however, that
traditional fishing rights and practices shall not be
impaired.”

  A quick review of the Constitutional9

Convention Summary Journal reveals that
members debated use of the word “beluu” and its
appropriate English counterpart in various
contexts, though the debate does not appear to
help Ngarameketii and Rubekul Kldeu under the
circumstances.  See e.g., Palau Constitutional
Convention, Fiftieth-Day Summary Journal, at 2;
Palau Constitutional Convention, Fifty-First Day
Summary Journal, at p. 39-41; State of Peleliu v.
State of Koror, 6 ROP Intrm. 91, 93 n.3 (1997).
Morever, Ngarameketii and Rubekul Kldeu’s
interpretation appears to conflict with the
statutory scheme for determination of land

ownership, and constitutional interpretations by
this Court.  See generally House of Traditional
Leaders v. Koror State Gov't, 17 ROP 101, 107-08
(Feb 9, 2010) (interpreting Article 1, Section 2 as
a transfer of authority to state governments). 
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SEBASTIAN MARINO,
Appellant,

v.

DOMINICIANO ANDREW and
REGINA ANDREW,

Appellees.

CIVIL APPEAL NO. 10-022
LC/Y 09-0330

Supreme Court, Appellate Division
Republic of Palau

Decided: February 3, 20111

[1] Appeal and Review: Clear Error;
Standard of Review

We review the Land Court's findings of fact
for clear error.  Under this high standard, we
will deem the Land Court's findings clearly
erroneous only if such findings are so lacking
in evidentiary support that no reasonable trier
of fact could have reached the same
conclusion. 

[2] Land Commission/LCHO/Land
Court:  Evidence

Challenges to the sufficiency of the evidence
in Land Court proceedings are extraordinarily
unsuccessful.  The appellant must show that
no reasonable finder of fact could have
reached the same conclusion.  In situations
where there are two permissible views of the
evidence, the court’s choice between them

cannot be clearly erroneous.  

[3] Appeal and Error: Standard of
Review; Evidence:  Weight of
Evidence

It is not the duty of the appellate court to test
the credibility of the witnesses, but rather to
defer to a lower court's credibility
determination.

Counsel for Appellant:  Yukiwo P. Dengokl
Counsel for Appellees:  Pro Se

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; KATHLEEN M. SALII,
Associate Justice; ALEXANDRA F.
FOSTER, Associate Justice.

Appeal from the Land Court, the Honorable
ROSE MARY SKEBONG, Associate Judge,
presiding.

PER CURIAM:

Appellant Sebastian Marino appeals
the Land Court’s determination of ownership
awarding certain property in Hatohobei State
to Appellees Dominiciano Andrew  and2

Regina Andrew.  For the reasons stated below,
we AFFIRM.

BACKGROUND

The land at issue is identified as Lot

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a).

  The record includes various spellings of2

Appellee Dominiciano Andrew’s first name (i.e.
“Domiciano,” “Dominciano,” “Domisiano”).  This
is noted in Appellant’s notice of appeal and
request for records.  We adopt the version used by
the Land Court in its determination of ownership.
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Y-67 on Bureau of Lands and Surveys
Worksheet No. 2007 Y 01 in Hatohobei State.
Appellant and Appellee agree that the land
was individually owned by Martin
Fareyarmasou, who is deceased.   They3

disagree as to whom Martin conveyed the
property to prior to his death.  The parties
proceeded pro se before the Land Court.  

Dominiciano testified that he brought
Martin to live with him and his mother.  He
cared for Martin when Martin was old and
weak.  According to Dominiciano, Martin
gave Lot Y-67 to him as payment for his
assistance.  Before his death, Martin called
together his siblings, Koseba and Kristobal,
and Dominiciano and told them that he was
giving the land to Dominiciano.  After Martin
died, Dominiciano and his mother mourned
for Martin as a form of payment for the land.
Dominiciano claims the land for himself and
his daughter, Regina Andrew. 

Sebastian’s claim is based on his
understanding that Martin gave the land to his
(Sebastian’s) father, Marino Fitihang.
According to Sebastian, Marino was the chief
of the village and brought Martin to live in a
small house on his property.  Marino directed
his nephew, Appellee Dominiciano, to help
care for Martin.  Sebastian, then a young boy,
would sometimes bring food to Martin.
Thereafter, Martin gave coconut trees on Lot
Y-67 to Dominiciano, but he gave the land to
Marino. 

After hearing testimony, the Land

Court issued its findings of fact and
determination of ownership.  The court noted
that it is difficult to determine ownership
where the evidence consists primarily of
conflicting testimony.  Nonetheless, after
considering the evidence presented, the Land
Court concluded that Dominiciano’s
testimony was more credible.  It found that
Dominiciano’s claim of ownership stemmed
from personal knowledge, and that his service
to Martin, before and after Martin’s death, was
undisputed.  In contrast, Sebastian’s
knowledge of events came from his father and
was uncorroborated.  The Land Court
therefore awarded ownership of Lot Y-67 to
Appellees.

STANDARD OF REVIEW

[1] We review the Land Court’s findings
of fact for clear error.  See Ngerungel Clan v.
Eriich, 15 ROP 96, 98 (2008).  Under this
high standard, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004).  The Land Court’s determinations of
law are reviewed de novo.  See Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).

DISCUSSION 

[2, 3] Appellant first contends that the Land
Court committed reversible error because
there was insufficient evidence to award the
property to Appellees.  He argues that
Dominiciano’s testimony was “internally
inconsistent” and should not have been
credited by the Land Court.  Relatedly,

  It is unclear from the record when exactly3

Martin died.  Dominiciano testified that he did not
know when Martin passed away, only that he may
have died “about ten years” ago. Sebastian
testified that Martin died in 1964 or 1965.    



Marino v. Andrew, 18 ROP 67 (2011) 69

69

Appellant argues that neither witness’s
testimony was corroborated; therefore, the
Land Court’s decision to award the property to
Appellee was “unfair and erroneous.”
However, as we have noted before, challenges
to the sufficiency of the evidence in Land
Court proceedings are “extraordinarily
unsuccessful.”  Singeo v. Secharmidal, 14
ROP 99, 100 (2007) (citing Children of
Rengulbai v. Elilai Clan, 11 ROP 129, 131 n.1
(2004)).  The appellant must show that no
reasonable finder of fact could have reached
the same conclusion.  Moreover, “‘it is not the
duty of the appellate court to test the
credibility of the witnesses, but rather to defer
to a lower court’s credibility determination.’”
Sungino v. Blaluk, 13 ROP 134, 137 (2006)
(quoting Tab Lineage, 11 ROP at 165)).  Here,
the Land Court was faced with conflicting
testimony regarding the proper recipient of
Martin’s land.  After weighing the evidence,
the Land Court accepted Dominiciano’s
version of events.  Because there is evidence
in the record to support the Land Court’s
findings, they will not be disturbed.  See id.
(“In situations ‘where there are two
permissible views of the evidence, the court’s
choice between them cannot be clearly
erroneous.’”) (quoting Uchelkumer Clan v.
Isechal, 11 ROP 215, 219 (2004)).  

Appellant presents two additional
arguments.  First, Appellant contends that the
purported conveyance from Martin to
Dominiciano is void because it violates the
statute of frauds.  Next, Appellant asserts that
the matter should be remanded because the
Land Court failed to consider whether to
award the land to Appellant and Appellees as
co-owners.  Because Appellant never
presented these arguments to the Land Court,
they are waived.  See Estate of Remeskang v.

Eberdong, 14 ROP 106, 109 (2007) (“[T]he
Estate failed to raise the statute of frauds
argument before the Land Court, thereby
waiving the defense.” (citing Hanpa Indus.
Corp. v. Black Micro Corp., 12 ROP 29, 33
(2004)); Nakamura v. Sablan, 12 ROP 81, 82
(2005) (stating that absent exceptional
circumstances, arguments raised for the first
time on appeal are deemed waived). 

CONCLUSION

For the reasons stated above, the
decision of the Land Court is AFFIRMED.
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WESTERN CAROLINE TRADING CO.,
Appellant,

v.

KAELANI KINNEY,
Appellee.

CIVIL APPEAL NO. 10-034
Civil Action No. 10-077

Supreme Court, Appellate Division
Republic of Palau

Decided:  February 3, 2011

[1] Appeal and Error: Abuse of
Discretion

The proper standard of review of a trial
court’s decision denying punitive damages
and attorney fees is abuse of discretion.
Under the abuse of discretion standard, a trial
court's decision will not be overturned on
appeal unless the decision was arbitrary,
capricious, or manifestly unreasonable or
because it stemmed from an improper motive.

[2] Civil Procedure:  Default Judgment

Under ROP R. Civ. P. 55(a), the Clerk of
Courts shall enter default against a party who
does not plead or defend as provided by the
Palau Rules of Civil Procedure.

[3] Civil Procedure:  Default Judgment

Upon entry of default, the trial court takes all
well-pleaded allegations of fact related to
liability as true.

[4] Civil Procedure:  Default Judgment

Before entry of default judgment, the trial
court has an obligation to review the
allegations of the complaint to determine
whether it established all the elements of a
cause of action.

Counsel for Appellant:  David F. Shadel
Counsel for Appellee:  Pro Se

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; ALEXANDRA F. FOSTER,
Associate Justice; and RICHARD H.
BENSON, Part-Time Associate Justice.

Appeal from the Trial Division, the Honorable
LOURDES F. MATERNE, Associate Justice,
presiding.

PER CURIAM:

Appellant Western Caroline Trading
Company (“WCTC”) appeals the Trial
Division’s Judgment in its favor.  WCTC’s
appeal takes issue with the Trial Division’s
denial of punitive damages and attorney fees.
For the following reasons, the Judgment is
VACATED, and this matter is REMANDED
to the Trial Division for further proceedings.
 

BACKGROUND 

WCTC appeals the Trial Division’s
June 27, 2010 Judgment granting its Motion
for Default and Default Judgment.  This case
began when WCTC filed a Complaint against
Kaelani Kinney for allegedly issuing three bad
checks to WCTC and refusing to pay or
respond to WCTC’s requests to pay.  The
Complaint was served on Kinney on May 31,
2010, Kinney neither appeared nor answered.
WCTC filed a Motion for Default and Default
Judgment on July 16, 2010.  The motion
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requested a total of $663.71 in damages and
attached an affidavit from a WCTC employee
and an itemized list of attorney fees.
 

The Clerk of Court entered default
against Kinney on July 16, 2010, and the
Clerk entered Judgment against Kinney the
same day.  The Trial Division’s June 27,
2010, Judgment held that WCTC was entitled
to relief.  In issuing the Judgment, the Court
used the proposed judgment submitted by
WCTC, which stated the following:

IT IS HEREBY ADJUDGED,
DECREED, AND ORDERED
that judgment is entered in
favor of plaintiff and against
defendant for $663.71
($275.05 of principal, $18.65
of prejudgment interest,
$90.00 of returned check fees,
$220.00 of punitive damages
and attorney fees, and $60.01
of court costs) as of July 15,
2010, and further interests,
costs, and reasonable attorney
fees thereafter.

However, the Trial Division edited the
proposed judgment before issuing it.  It
permitted the $275.05 of principal, $18.65 of
prejudgment interest, $90.00 of returned check
fees, and $60.01 of court costs.  But the Trial
Division modified the proposed order by
crossing out the phrase “$220.00 of punitive
damages,” and crossing out the phrase
“reasonable attorney fees.”  The court also
wrote, “Punitive damages not warranted.
Denied.”  The Judgment did not include a
summary of facts or legal reasoning for that
denial.   See WCTC v. Meteolechol, 14 ROP
58, 61 (2007).  And the Judgment did not

change the $663.71 proposed total.  WCTC
appealed this Judgment on November 22,
2010, and Kinney has not responded as of the
date of this Opinion.

STANDARD OF REVIEW

[1] We review the trial court’s findings of
fact for clear error.  Meteolechol, 14 ROP at
59.  Under this standard, the factual
determinations of the lower court will be set
aside only if they lack evidentiary support in
the record such that no reasonable trier of fact
could have reached the same conclusion.
Dilubech Clan v. Ngaremlengui State Pub.
Lands Auth., 9 ROP 162, 164 (2002).  The
proper standard of review of the Trial
Division’s decision to deny punitive damages
and attorneys fees is abuse of discretion.
WCTC v. Philip, 13 ROP 28, 30 (2005).
Under the abuse of discretion standard, a trial
court’s decision will not be overturned on
appeal unless the decision was arbitrary,
capricious, or manifestly unreasonable or
because it stemmed from an improper motive.
Ngoriakl v. Gulibert, 16 ROP 105, 107
(2008).  

DISCUSSION

WCTC presents three arguments:  (1)
the trial court erred as a matter of law and
abused its discretion in failing to show that it
evaluated the facts and law, and in failing to
offer explanation for its failure to award
punitive damages or attorney fees; (2) the trial
court erred in failing to award punitive
damages or attorney fees; and (3) the
Appellate Division may direct the trial court to
enter judgment for an amount including the
proposed punitive damages and attorney fees.
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[2-4] Under ROP R. Civ. P. 55(a), when a
party against whom judgment is sought does
not plead or defend as provided by the Palau
Rues of Civil Procedure, the Clerk of Courts
shall enter the party’s default.  Upon entry of
default, the trial court takes all the well-
pleaded allegations of fact related to liability
as true.  Meteolechol, 14 ROP at 60.
However, the trial court has an obligation to
review the allegations of the complaint to
determine whether it establishes all the
elements of a cause of action, whether
jurisdictional elements are met, and whether
the amounts sought are justified.  Id.  And
after entry of default, the court “must satisfy
itself that the proposed judgment is supported
by the record and may use its discretion to
amend or deny the requested relief as
warranted by the circumstances. “  Id. (citing
Wright, Miller & Kane, 10A Federal Practice
and Procedure:  Civil 3d § 2685).  

This Judgment suffers from two errors.
First, the Judgment is incomplete because it
did not include  findings of fact or conclusions
of law to explain why WCTC was not
awarded attorney fees or punitive damages.
Such an omission disregards the Trial
Division’s obligation to analyze the applicable
law and facts in reaching a judgment.  See
Meteolechol, 14 ROP at 61.  Second, the
Judgment is confusing.  As mentioned, the
proposed Judgment stated the total amount of
damages to be $663.71 followed by a
parenthetical stating the amounts for principal,
prejudgment interest, punitive damages and
attorney fees, and court costs.  The Trial
Division created an inconsistency by crossing
out the award for attorney fees and punitive
damages within the parenthetical, but not
changing the total amount awarded.  Due to
these deficiencies, the Trial Division erred in

failing to explain its award of damages.  

We do not agree with WCTC’s
remaining arguments, however.  Namely, the
Court cannot conclude that the Trial Division
abused its discretion in denying punitive
damages and attorney fees, and we will not
direct the Trial Division to award punitive
damages and attorney fees.  The decision to
award punitive damages and attorney fees is
discretionary.  14 PNC § 702 (“The court shall
have the final authority to determine and
assess the amount of reasonable attorney's fees
that may be awarded.”).  Given that the abuse
of discretion standard is so high, and the
record so sparse, we cannot agree that the
Trial Division abused its discretion in denying
punitive damages and attorney fees.  

The record includes the Complaint,
Motion for Default and Default Judgment,
Entry of Default, and Judgment.  The
Complaint states that Kinney’s failure to pay
was “so vexatious, obdurate, egregious,
wanton, oppressive, unreasonable, in bad
faith, reckless, or intentional as to warrant an
award of punitive damages against her in the
amount of, at least, the attorney fees.”
(Compl. ¶ 5.)  But the facts alleged are
straightforward and brief, stating in ten
concise paragraphs that Kinney issued three
checks to WCTC that were returned, and that
she failed to pay or reply to WCTC’s requests
to pay.  Even taking the fraud allegation as
true, the facts alleged in the Complaint are not
so alarming that a decision denying punitive
damages and attorney fees is arbitrary,
capricious, or unreasonable.  Further,
WCTC’s motion requests punitive damages
and attorney fees, but it does not explain why
WCTC is entitled to these additional damages.
And finally, the hand-written portion of the
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Judgment indicates that the Trial Division
considered and rejected those damages.  Thus,
given that such damages are discretionary, and
the absence of egregious facts that favor
awarding punitive damages and attorney fees,
we are unconvinced that the Trial Division’s
conclusion was so unreasonable that it
constitutes an abuse of discretion.

WCTC cites numerous cases where
punitive damages and attorney fees were
granted.  However, it does not cite cases
which hold that the denial of such damages
constitutes an abuse of discretion.  Our role is
to evaluate whether an abuse of discretion
occurred, not whether the court could or
should have awarded the damages.  Thus,
mere examples of discretionary decisions
different from the one we now review do not
convince us that an abuse of discretion
occurred.  

WCTC further argues that the Trial
Division abused its discretion in not
evaluating punitive damages and attorney fees
separately.  This argument fails because
WCTC repeatedly requested punitive damages
and attorney fees as a unit.  Specifically, in the
Complaint, the relief requested for bad checks
was “an award of punitive damages against
[Kinney] in the amount of, at least, the
attorney fees.”  (Compl. ¶ 5.)  And the relief
requested for fraud was “an award of punitive
damages of at least $137.50 (including
plaintiff’s attorney fees) against her.”  (Id. ¶
10.)  Finally, in the Motion for Default and
Default Judgment, the total amount requested
for attorney fees and punitive damages
combined to total $220.00.  Given how
WCTC presented these damages, WCTC
cannot now claim that the Trial Division’s
conflation of punitive damages and attorney

fees was an abuse of discretion. 

 The record presently before the Court
does not indicate that the Trial Division
abused its discretion.  However, because the
Trial Division erred in failing to explain the
factual and legal basis for its decision to
disallow punitive damages and attorney fees,
the most appropriate course of action is to
remand this matter to ensure that a proper
judgment is issued.

CONCLUSION

For the foregoing reasons, the Trial
Division’s Decision is VACATED, and this
matter is REMANDED to the Trial Division
for further proceedings.
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CHILDREN OF MASANG MARSIL,
Appellant,

v.

ANASTACIA NAPOLEON,
Appellee.

CIVIL APPEAL NO. 10-020
LC/B 04-84

Supreme Court, Appellate Division
Republic of Palau

Decided: February 8, 2011

[1] Appeal and Review: Clear Error;
Standard of Review

The Land Court’s factual findings are
reviewed for clear error.  Under this standard,
we will not set aside the findings so long as
they are supported by evidence such that any
reasonable trier of fact could have reached the
same conclusion, unless we are left with a
definite and firm conviction that an error has
been made.

[2] Appeal and Review:  Clear Error

Where there are two permissible views of the
evidence, the court’s choice between them
cannot be clearly erroneous.

[3] Appeal and Review: Standard of
Review

The Land Court’s conclusions of law are
reviewed de novo.

[4] Land Commission/LCHO/Land
Court: Burden of Proof

The Tochi Daicho is presumed to be accurate,
and a party seeking to rebut it must present
clear and convincing evidence.

Counsel for Appellant:  Mark P. Doran
Counsel for Appellee:  Pro Se

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; KATHLEEN M. SALII,
Associate Justice; LOURDES F. MATERNE,
Associate Justice.

Appeal from the Land Court, the Honorable C.
QUAY POLLOI, Senior Judge, presiding.

PER CURIAM:

The Children of Masang Marsil appeal
the land court’s May 12, 2010 Decision on
Remand, awarding fee simple ownership of a
parcel of land to Ngedlau Lineage.  Finding no
clear error as to the land court’s determination
regarding Tochi Daicho Lot 441, we
AFFIRM, but finding clear error as to the
land court’s determination regarding Tochi
Daicho Lot 439, we VACATE and
REMAND to the Land Court for further
consideration.

I.  FACTUAL BACKGROUND AND
PROCEDURAL HISTORY

This case concerns competing claims
to a parcel of land in Ngerkesoaol Hamlet in
Koror State.  The property in question,
commonly known as Ngedlau, is identified as
BLS Lot 182-523 on Worksheet No. 04-B-
001, as prepared by the Bureau of Lands and
Surveys (BLS).  In the initial case before the
Land Court, Anastacia Napoleon, on behalf of
the Ngedlau Lineage, claimed that BLS Lot
182-523 corresponds to either Tochi Daicho
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Lot 439 or 441, which the Ngedlau Lineage
received in 1994 during the distribution of
properties in the Estate of Masang Marsil.
The Children of Masang Marsil argued that
the lot is a part of their land in Tochi Daicho
Lot 440.  

The Land Court heard the case on
April 16, 2008.  Napoleon was not present at
the hearing, but she executed a power of
attorney to Maria K. Mira, who appeared in
her stead.  Mira introduced a stipulation
regarding the distribution of the Estate of
Masang Marsil, which conveyed “Tochi
Daicho Lot No. 441 or 439” to Ngedlau
Lineage.  To establish the location of these
lots, Mira testified that a BLS representative
told her that BLS Lot 182-523 is part of either
Tochi Daicho Lot 439 or 441.  Mira did not
know the boundary of the adjacent lot, Tochi
Daicho Lot 440, nor was she certain whether
the land she claimed was part of Tochi Daicho
Lot 439, 441, or both.  She also claimed that
the Ngedlau Lineage had always owned the
land in Lot 182-523, and that she, her mother,
and her grandmother has each lived on the
land at various times. 
 

The Children of Masang presented
evidence that questioned the existence of
Tochi Daicho Lots 439 and 441.  The
Children of Masang’s counsel stated that there
is no listing for these two Tochi Daicho lots.
The Land Court, after reviewing its own Tochi
Daicho compilation, concurred, but indicated
“that it is incomplete with relevant pages
missing.”  Land Ct. Decision, LC/B No. 04-
84, at 3 (Apr. 24, 2008).  The Land Court
subsequently determined that Lot 439 did in
fact exist, relying on two Japanese maps,
attached to Masang Exhibit 10, that show
Tochi Daicho Lot 439 adjacent to Lot 440.

 
The Children of Masang presented two

witnesses, Lalii Markub and Sam Yoyo
Masang.  Markub, who owns land in the
vicinity and claimed to know the history of the
land, stated that BLS Lot 182-523 is part of
Ngedlau and belongs to the Children of
Masang as a portion of Tochi Daicho Lot 440.
Sam Yoyo Masang also testified that BLS Lot
182-523 was a part of Ngedlau, which
belonged to his family.  Sam was born in
Ngedlau and currently lives there, and he
claimed that Urimch, Napoleon’s mother,
asked the Masang family for permission to
build a house on the disputed land.

The Children of Masang also
introduced documents suggesting that BLS
Lot 182-523 is a portion of Tochi Daicho Lot
440.  Among them were two Japanese maps,
which indicate that Tochi Daicho Lot 439 is a
lot bordered by Lot 440 on the northwest and
a road on the southeast, although each map is
hand-drawn without coordinates.  Tochi
Daicho Lot 439 appears to correspond
primarily to BLS Lot 182-524, commonly
known as Ongitekei, which is adjacent to BLS
Lot 182-523 and also bordered by the road on
the southeast.  Furthermore, the Children of
Masang produced a Land Acquisition Record
from 1974, which included a sketch showing
the land between the road and Masang’s land
in Tochi Daicho 440 as being claimed by
Obaklubil, a member of the Ngedlau Lineage.
Based on these maps, Lot 182-523 appears to
be at or near the border of Tochi Daicho Lots
439 and 440.  As for Tochi Daicho Lot 441,
Mira produced no evidence of its existence or
location.  

After considering this evidence, the
Land Court concluded that, although Tochi
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Daicho Lots 439 and 441 exist and referred to
property somewhere, they do not encompass
BLS Lot 182-523.  The court noted that Mira
had produced no evidence to connect BLS Lot
182-523 to Tochi Daicho Lot 439, other than
an alleged statement to that effect by a BLS
representative.  Rather, the court determined
that Lot 182-523 was a portion of Tochi
Daicho Lot 440.  The court cited testimony
from Sam Yoyo Masang, as well as the
Japanese maps and the 1974 Land Acquisition
Record indicating that Tochi Daicho Lot 439
referred to the land adjacent to the road; i.e.,
BLS Lot 182-524.  The Land Court
determined that Masang’s Tochi Daicho Lot
440 was split at some point into two BLS
Worksheet Lots: Lots 182-522 and 182-523. 

Consequently, on April 24, 2008, the
Land Court issued a Determination of
Ownership of BLS Lot 182-523 in favor of the
Children of Masang,  Napoleon appealed.
Specifically, Napoleon claimed that the Land
Court clearly erred in finding that the disputed
parcel was part of a Tochi Daicho lot owned
by Masang, rather than an adjacent lot
purportedly owned by the Ngedlau Lineage.
To support her argument, Napoleon raised an
issue not presented to the Land Court.
Napoleon argued that the entire area of Tochi
Daicho Lot 440 is approximately the same as
the recorded area of BLS Lot 182-522, which
indisputably belongs to Masang and is
adjacent to BLS Lot 182-523.  To support this
argument, Napoleon attached to her opening
brief a Certificate of Title for BLS Lot 182-
522, which was submitted for the first time on
appeal.  The implication of the new evidence
presented on appeal was that Tochi Daicho
Lot 440 could not possibly encompass both
BLS Lots 182-522 and 182-523, meaning that
Tochi Daicho Lot 440 must correspond only

to Lot 182-522.  The Appellate Division,
despite its reluctance to consider issues for the
first time on appeal, took judicial notice of the
Certificate of Title, which potentially stood in
direct tension with the land court’s
determination.  Accordingly, on November 4,
2009, the Appellate Division remanded the
matter to the Land Court for further
proceedings.  

After remand, the Land Court
requested from the parties written briefs and
arguments addressing the following issues:
(1) whether the Land Court committed error
when it determined that BLS Lot 182-522
represents Tochi Daicho Lot 440, and (2)
whether the outcome should change.  The
court further informed the parties that if they
wished to be heard beyond the briefs, that they
should make such a request in their written
briefs.  The deadline for filing briefs came and
went without either party filing anything.
Based on the record, the Land Court issued its
Decision on Remand on May 12, 2010.  The
Land Court determined that BLS Lot 182-523
is not a part of Tochi Daicho Lot 440 because
including BLS Lot 182-523 in Tochi Daicho
Lot 440 would increase the size of the lot
beyond its listed size.  Thus, the Land Court
concluded that BLS Lot 182-523 corresponds
to either Tochi Daicho Lot 439 or 441, and
issued a Determination of Ownership that the
Ngedlau Lineage owns the lot in fee simple.
The Children of Masang subsequently
appealed.

II.  DISCUSSION

[1-3] Appellants challenge the land court’s
factual findings, which we review for clear
error.  Sechedui Lineage v. Estate of Johnny
Reklai, 14 ROP 169, 170 (2007).  We will not
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set aside the findings so long as they are
supported by evidence such that any
reasonable trier of fact could have reached the
same conclusion, unless we are left with a
definite and firm conviction that an error has
been made.  Rechirikl v. Descendants of
Telbadel, 13 ROP 167, 168 (2006).  Where
there are two permissible views of the
evidence, the court’s choice between them
cannot be clearly erroneous.  Ngirmang v.
Oderiong, 14 ROP 152, 153 (2007).  We
review the land court’s conclusions of law de
novo.  Sechedui Lineage, 14 ROP at 170.  

On appeal, Appellants’ primary
contention is that the land court’s finding that
BLS Lot 182-523 is either Tochi Daicho Lot
439 or Lot 441 is clearly erroneous.  In
support of this contention, Appellants
presented three arguments.  First, they
contended that the Land Court erred by not
taking into account the size of Tochi Daicho
Lot 442.  Second, they argued that Tochi
Daicho Lot 439 cannot be part of Napoleon’s
claim against Appellants because that lot is
claimed by Obaklubil.  Third, they contended
that Tochi Daicho Lot 441 has no record of
existence or location, and that the Land Court
committed reversible error because it points to
no evidence to support that BLS Lot 182-523
corresponds to Tochi Daicho Lot 441.
Napoleon did not respond to Appellants’
opening brief.  

The underlying issue in this case is the
resolution of the competing claims to BLS Lot
182-523.  On appeal, Appellants do not
contest the land court’s finding that BLS Lot
182-523 does not correspond to Tochi Daicho
Lot 440.  However, Appellants’ argument is
not entirely clear.  Although their basic
argument is that the Land Court erred in

concluding that BLS Lot 182-523 corresponds
to Tochi Daicho Lot 439 or 441, it is not
entirely clear what their claim to the lot is.
The Court infers from Appellants’ opening
brief that their argument is that BLS Lot 182-
523 corresponds to Tochi Daicho Lot 442.
 

First, the Land Court did not commit
clear error by not taking into account the size
of Tochi Daicho Lot 442.  Appellants’ brief
fails to explain why the Land Court should
have taken into account the size of Tochi
Daicho Lot 442 when determining the
ownership of BLS Lot 182-523.  The Court
speculates that Appellants may have meant
that BLS Lot 182-523 corresponds to Tochi
Daicho Lot 442.  If that is Appellants’
argument, it is without merit because Tochi
Daicho Lot 442 was already determined by the
Land Court to correspond to BLS Lot 182-
520.   Although the Land Court did not1

discuss this evidence, it is in the record and
supports the land court’s decision to not
consider Tochi Daicho Lot 442 as the
corresponding lot for BLS Lot 182-523.
Further, the evidence in the record reflects that
it is highly unlikely that BLS Lot 182-523
corresponds to Tochi Daicho Lot 442; i.e.,
BLS Lots 182-520A and 182-520B, because
Tochi Daicho Lot 440, i.e. BLS Lot 182-522,
is situated directly in between the borders of
BLS Lots 182-520B and 182-523.  Appellants
have presented no evidence to support that
Tochi Daicho Lot 442 includes a lot that does

 On October 20, 2004, the Land Court issued a1

determination of ownership based on the parties’
settlement as to BLS Lot 182-520 (Tochi Daicho
Lot 442).  The parties agreed to divide BLS Lot
182-520 equally between themselves into lots
numbered BLS Lots 182-520A and 182-520B.
Masang Exhibit 4, Determination of Ownership
No. 12-339, LC/B 04-85 (Oct. 20, 2004).
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not share a border with it.  Thus, the land
court's failure to take into account the size of
Tochi Daicho Lot 442 is not clearly erroneous
because the Land Court has already
acknowledged that it corresponds to BLS Lots
182-520A and 182-520B, and there is no
evidence in the record to support that Tochi
Daicho Lot 442 includes BLS Lot 182-523.  
 

Because Appellants did not contest the
land court’s finding that BLS Lot 182-523
does not correspond to Tochi Daicho Lot 440
and because the Land Court did not clearly err
by not considering Tochi Daicho Lot 442 as
the corresponding lot for BLS Lot 182-523,
Appellants no longer have a claim to BLS Lot
182-523.  However, this does not resolve the
ownership of BLS Lot 182-523 or whether the
Land Court was clearly erroneous in finding
that BLS Lot 182-523 corresponds to Tochi
Daicho Lot 439 or 441. 

Second, the land court’s finding that
Tochi Daicho Lot 441 exists is supported by
the record.  The August 22, 1994 stipulation
regarding the distribution of Masang Marsil’s
estate provided that, in consideration for
withdrawing their claims to Tochi Daicho
Lots 440 and 442, among others, the Ngedlau
Lineage was given Lot 441 or 439.  Masang
Exhibit 8.  The trial court entered an order in
accordance with the stipulation on August 23,
1994.  Masang Exhibit 9.  Common sense
suggests that Napoleon would not have agreed
to give up her claims in exchange for a lot that
did not exist.  Also, the stipulation contains an
implicit concession on the part of Sam Yoyo
Masang that Tochi Daicho Lot 441 exists
because he offered it to Napoleon in
consideration for withdrawing her claims.
Moreover, as the Land Court found in its first
decision in this case, Lot 441 falls within the

sequence of numbers listed on the Japanese
maps entered into evidence by Masang (400 to
600 series), and it would make little sense for
the Tochi Daicho to list numbers for lots that
do not exist.  

[4] Furthermore, the record does not
contain official Tochi Daicho maps, and the
Land Court also did not have a complete
compilation of the Tochi Daicho.  Although
the Japanese maps in the record contain Tochi
Daicho listings, they are not necessarily
official Tochi Daicho maps.  The Tochi
Daicho is presumed to be accurate, and a party
seeking to rebut it must present clear and
convincing evidence.  Orak v. Temael, 10
ROP 105, 108 (2003).  However, “when the
Tochi Daicho for an area is not available and
the parties dispute the manner in which the
property they are claiming was registered
therein, although the court may make a finding
concerning how the property was listed in the
Tochi Daicho, no presumption of correctness
attaches to the listing.”  Bausoch v. Tebei, 4
ROP Intrm. 203, 206-07 (1994).  The reason
for this “is because, unlike cases where the
Tochi Daicho is available for inspection,
whatever advantage is gained by the accuracy
of the Tochi Daicho listing is offset by the fact
that it can never be known to a certainty just
how the land at issue was listed therein.”  Id.
at 206.  When a Tochi Daicho loses its
standard presumption of accuracy because the
Tochi Daicho is unavailable, or otherwise
lacks the usual indices of reliability, this Court
has recognized that a Land Court, in making a
determination as to ownership, may rely on
the evidence and testimony presented.
Rechucher v. Lomisang, 13 ROP 143, 148
(2006).

Accordingly, the Japanese maps in the
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record do not share the same presumption of
accuracy as the official Tochi Daicho maps.
The fact that the maps in the record do not list
Tochi Daicho Lot 441 does not preclude a
finding that Tochi Daicho Lot 441 exists.
Indeed, the 1994 stipulation suggests that it
does exist.  Further, Tochi Daicho Lot 441
falls within the sequence of numbers listed on
the Japanese maps in Masang Exhibit 10, yet
those maps curiously skip over Tochi Daicho
Lot 441.  The land court’s factual finding that
Tochi Daicho Lot 441 exists and that BLS Lot
182-523 corresponds to Tochi Daicho Lot 441
is not clearly erroneous because it is supported
by evidence such that any reasonable trier of
fact could have reached the same conclusion.
The land court’s choice between two
permissible views of the evidence cannot be
clearly erroneous.  Ngirmang, 14 ROP at 153.
  

Third, and finally, the Land Court
committed clear error in finding that BLS Lot
182-523 corresponds to Tochi Daicho Lot
439.  In its first determination of ownership in
this case, the Land Court found that BLS Lot
182-523 corresponded to Tochi Daicho Lot
440.  On appeal, however, the Appellate
Division remanded the case to the Land Court
after taking judicial notice of a 2005
Certificate of Title for Ngedlau, which
potentially stood in direct tension with the
land court’s determination.  After reviewing
the 2005 Certificate of Title, the Land Court
issued a decision on remand, finding that
because BLS Lot 182-523 could not
correspond to Tochi Daicho Lot 440, it must
then correspond to Tochi Daicho Lot 439 or
441.  The Land Court did not provide any
further explanation or support for its
determination.  

Standing in conflict with this

determination is evidence in the record that
BLS Lot 182-524 corresponds to Tochi
Daicho Lot 439.  Appellants argue that Tochi
Daicho Lot 439 cannot be part of Napoleon's
claim against them because that lot
corresponds to BLS Lot 182-524, which is
claimed by Obaklubil.  Appellants base their
argument on the land court’s first decision in
this case, in which the court noted that
testimonial evidence of Sam Yoyo Masang
and the Japanese maps attached to Masang
Exhibit 10 show that Tochi Daicho Lot 439
corresponds to BLS Lot 182-524, commonly
known as Ongitekei, which is listed under the
name Obaklubil.   Moreover, this Court’s2

Opinion remanding the case to the Land Court
noted that “Tochi Daicho Lot 439 appears to
correspond primarily to BLS Lot 182-524.”
Napoleon v. Children of Masang Marsil, 17
ROP 28, 30 (2009).  

The land court’s decision on remand
did not address Obaklubil’s claim to BLS Lot
182-524 and its possible correspondence to
Tochi Daicho Lot 439.  Although this case
does not directly concern the corresponding
Tochi Daicho listing of BLS Lot 182-524, this
determination may affect the disposition of
Tochi Daicho Lot 439.  Given the land court’s
lack of explanation for its current
determination that BLS Lot 182-523
corresponds to Tochi Daicho Lot 439 and the
factual evidence to the contrary noted by both
the Land Court in its first determination in this
case and this Court in its first Opinion, we
hold that the Land Court clearly erred in its
determination as to Tochi Daicho Lot 439.
Although we are reluctant to remand this case

  The Land Court did not make a factual finding2

that BLS Lot 182-524 corresponds to Tochi
Daicho Lot 439 in either its initial decision or
most recent decision on remand.  
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for a second time to the Land Court, this
factual issue must be resolved to ensure a
well-supported determination of ownership.
Accordingly, we VACATE the land court’s
finding that BLS Lot 182-523 corresponds to
Tochi Daicho Lot 439, and REMAND to the
Land Court to articulate specific reasons for
how it determined that BLS Lot 182-523
corresponds to Tochi Daicho Lot 439, or else
make a factual finding as to whether BLS Lot
182-524 corresponds to Tochi Daicho Lot
439.   

III.  CONCLUSION

For the reasons set forth above, we
AFFIRM the land court’s Decision on
Remand to the extent that it finds that BLS
Lot 182-523 corresponds to Tochi Daicho Lot
441.  However, we VACATE the land court’s
finding as to whether BLS Lot 182-523
corresponds to Tochi Daicho Lot 439, and
REMAND the matter for further proceedings
consistent with this Opinion. 

NGEREMLENGUI STATE PUBLIC
LANDS AUTHORITY,

Appellant,

v.

TELUNGALK RA MELILT,
Appellee.

CIVIL APPEAL NO. 10-006
Civil Action No. 02-103

Supreme Court, Appellate Division
Republic of Palau

Decided: February 14, 20111

[1] Appeal and Review: Standard of
Review

This Court reviews the trial court’s denial of
a Rule 60(b) motion for relief from judgment
for abuse of discretion and will not evaluate
the merits of the underlying judgment.

[2] Appeal and Review: Abuse of
Discretion

An abuse of discretion occurs when a relevant
factor that should have been given significant
weight is not considered; when an irrelevant
or improper factor is considered and given
significant weight; or when all proper and no
improper factors are considered, but the court
in weighing those factors commits a clear
error of judgment in weighing those factors. 

[3] Appeal and Review: Abuse of
Discretion

 The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R. App. P. 34(a).
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Atrial court’s decision will not be overturned
as an abuse of discretion unless that decision
was clearly wrong.

[4] Civil Procedure: Motion for Relief
from Judgment 

Rule 60(b) allows a party to move the trial
court to set aside a judgment due to a number
of factors, including mistake, inadvertence,
excusable neglect, newly discovered evidence,
and fraud.

[5] Civil Procedure: Motion for Relief
from Judgment 

As a threshold matter, a motion filed under
Rule 60(b)(6) must be made within a
reasonable time. 

[6] Civil Procedure: Motion for Relief
from Judgment 

Relief under Rule 60(b)(6) is granted only
under extraordinary circumstances, and the
decision lies within the discretion of the trial
court.

[7] Civil Procedure: Motion for Relief
from Judgment 

In deciding whether a motion for relief from
judgment has been filed within a reasonable
time, a court will consider the length of the
movant’s delay, the justification for the delay,
and the prejudice, if any, associated with the
grant of relief.

[8] Civil Procedure: Motion for Relief
from Judgment 

As a general rule, actions taken in a wholly

separate proceeding cannot effectively
substitute for the actions required by the
express terms of Rule 60(b).

[9] Civil Procedure: Motion for Relief
from Judgment 

Unfairness resulting from inconsistent
judgments constitutes an extraordinary
circumstance for which a Rule 60(b) motion
may be granted.  

[10] Civil Procedure: Motion for Relief
from Judgment 

A court will not grant relief under Rule 60(b)
unless the movant establishes that
circumstances beyond its control prevented
timely action to protect its interests.  A
movant’s failure to take the proper legal steps
to protect its own interests is not an
extraordinary circumstance to justify relief
from judgment, nor is the negligence of
plaintiff’s attorney.  

[11] Civil Procedure: Motion for Relief
from Judgment 

There is no leniency or exception granted to
the government under Rule 60(b)(6). That
government’s procedures are necessarily
cumbersome, without more, is not a ground
for a motion for relief from judgment.
Changes in the composition or political
makeup of a government entity and the claim
that justice would be better served by
adjudicating the case on the merits also do not
present extraordinary circumstances
warranting relief from judgment.  

Counsel for Appellant:  Raynold B. Oilouch
Counsel for Appellee:  Yukiwo P. Dengokl
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BEFORE: ARTHUR NGIRAKLSONG,
Chief Justice; LOURDES F. MATERNE,
Associate Justice; ROSE  MARY SKEBONG,
Associate Justice Pro Tem.

Appeal from the Trial Division, the Honorable
KATHLEEN M. SALII, Associate Justice,
presiding.

PER CURIAM:

Appellant Ngeremlengui State Public
Lands Authority (NSPLA) appeals a February
25, 2010, Decision and Order, in which the
trial court denied its ROP R. Civ. P. 60(b)
motion for relief from judgment.  Specifically,
Appellant claims that the trial court abused its
discretion in determining that Appellant’s
Rule 60(b) motion was unreasonably delayed
and failed to show extraordinary
circumstances.  For the reasons that follow,
we AFFIRM the trial court’s Decision and
Order denying the motion for relief from
judgment.  

I.  BACKGROUND

Ngirutelchii Ngirngesechei filed Claim
No. LC File No. 09-315-88, on March 30,
1988, for Ngerutelchii Clan. Blau Skebong
filed a claim on six months later September 7,
1988 for Telungalk ra Melilt to land that was
described in the same claim as part of Tochi
Da icho  Lo t  No.  1 ,  known  as
Ngerikronger/Ngerkeronger.  NSPLA also
filed a claim to the land.  These claims were
then docketed as Land Court Case No.
LC/K01-847 (In the Matter Of Determination
Of Ownership Of Land Located In
Ngeremlengui State And Commonly Known
As Remeskang/Ibedechang/Ngerkerong,
Which Is Part Of Tochi Daicho Lot No. 1

(part), Cadastral Lot No. 41346).  These
claims remained unresolved until the LCHO’s
term ended and the Land Court came into
being.  On March 1, 2002, Palau Public Lands
Authority (PPLA) filed a motion with the
Land Court to remove the case to the Supreme
Court.  Land Court Associate Judge Keptot
granted the motion on the same day and issued
an order transferring the case to the Supreme
Court. 

In 2003, Ngerutelchii Clan withdrew
its claim to the land, leaving only the claims
of Telungalk ra Melilt and NSPLA for
resolution.  Trial was set for May 16, 2005,
but on the morning of trial, the parties advised
the Court that (1) recent developments
rendered a trial on the merits moot, (2)
NSPLA conceded that the land had been
wrongfully taken during the Japanese
administration, and (3) Telungalk ra Melilt
was the original owner of the land prior
thereto.  On May 17, 2005, Telungalk ra
Melilt filed its motion for summary judgment,
which included in support a copy of the Deed
of Transfer of the land from NSPLA to
Telungalk ra Melilt.  NSPLA did not file any
response to the motion.  Based on these facts,
judgment was entered on July 21, 2005,
declaring Telungalk ra Melilt as the fee simple
owner of a parcel of land described as
Cadastral Lot No. 048 K 01, former Cadastral
Lot No. 41346, and consisting of 3,649,912
square meters.  On February 13, 2006, the
Land Court issued a Certificate of Title to the
land, Ngerikronger, to Telungalk ra Melilt. 

Over four years after the entry of
judgment, on August 12, 2009, NSPLA filed
a motion for relief from judgment pursuant to
Rule 60(b)(6) of the ROP Rules of Civil
Procedure.  NSPLA’s Rule 60(b) motion
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included an affidavit of current Governor
Wilson Ongos, which averred that former
Governor John Skebong is a member of
Telungalk ra Melilt, was governor of
Ngeremlengui for sixteen consecutive years,
and represented Ngeremlengui State
Government during this period.  At a hearing
on the motion, Governor Ongos, as well as
current and former NSPLA board members,
testified that NSPLA’s business records and
minutes of previous meetings were poorly
kept.  After hearing evidence and arguments,
the court denied NSPLA’s motion for relief
from judgment. 

In denying NSPLA’s Rule 60(b)
motion, the trial court found that NSPLA
delayed unreasonably in bringing the motion
and that NSPLA failed to show extraordinary
circumstances warranting the setting aside of
the judgment.  The court acknowledged that
Ngeremlengui’s governor at the time of the
2005 judgment had been in office for sixteen
years, is a member of Telungalk ra Melilt, and
selected the members of NSPLA, the majority
of whom were also members of Telungalk ra
Melilt at the time of the transfer of
Ngerikronger to Telungalk ra Melilt.  The
court also noted that the 2005 NSPLA board
failed to comply with administrative
procedures, follow rules for keeping written
meeting minutes, and respond to PPLA’s
request for copies of records of NSPLA’s
meetings.  Despite this evidence, the trial
court concluded that NSPLA’s Rule 60(b)
motion was unreasonably delayed because
after the new NSPLA board retained counsel
in July 2008, it could have brought the motion
sooner than August 2009.  The trial court
specifically emphasized that NSPLA has been
a party to this case since 1998, it retained
counsel throughout the life of the case, and its

previous attorney, Roman Bedor, did not
testify at the Rule 60(b) motion hearing as to
the events that transpired, if any, following the
entry of the 2005 judgment. 

II.  STANDARD OF REVIEW

[1-3] This Court reviews the trial court’s
denial of a Rule 60(b) motion for abuse of
discretion.  Masang v. Ngerkesouaol Hamlet,
13 ROP 51, 54 (2006).  “An abuse of
discretion occurs when a relevant factor that
should have been given significant weight is
not considered, when an irrelevant or
improper factor is considered and given
significant weight, or when all proper and no
improper factors are considered, but the court
in weighing those factors commits a clear
error of judgment.”  WCTC v. Kloulechad, 15
ROP 127, 129 (2008) (quoting Eller v. ROP,
10 ROP 122, 128-29 (2003)).  Under this
standard, a trial court’s decision will not be
overturned unless that decision was clearly
wrong.  Estate of Tmetuchl v. Aimeliik State,
13 ROP 176, 177 (2006). On appeal from the
denial of a Rule 60(b) motion, this Court will
review only whether the denial of the motion
for relief from judgment was an abuse of
discretion and will not evaluate the merits of
the underlying judgment.  Rdialul v. Kirk &
Shadel, 12 ROP 89, 92 (2005).   

III.  DISCUSSION

Appellant presents two overarching
arguments in its appeal of the trial court’s
denial of its Rule 60(b) motion.  First,
Appellant argues that the trial court abused its
discretion in finding that Appellant’s motion
was unreasonably delayed, and second, that
the trial court abused its discretion in finding
that there were no extraordinary circumstances
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warranting relief from judgment. 

[4-6] Rule 60(b) of the ROP Rules of Civil
Procedure allows “a party to move the trial
court to set aside a judgment due to a number
of factors, including mistake, inadvertence,
excusable neglect, newly discovered evidence,
and fraud.”  Estate of Tmetuchl v. Aimeliik
State, 13 ROP at 177; see also ROP R. Civ. P.
60(b)(1)-(3).   Subsection 6 of Rule 60(b) is
the catch-all provision, which allows for relief
from judgment “for any reason justifying
relief from the operation of judgment.”  ROP
R. Civ. P. 60(b)(6).  As a threshold matter, a
motion filed under Rule 60(b)(6) must be
made within a reasonable time.  Secharmidal
v. Tmekei, 6 ROP Intrm. 83, 85 (1997).  Relief
under Rule 60(b)(6) is then granted “only
under extraordinary circumstances.”  Irruul v.
Gerbing, 8 ROP Intrm. 153, 154 (2000).  In
considering a Rule 60(b) motion, the decision
lies within the discretion of the trial court.
Sugiyama v. Ngirausui, 4 ROP Intrm. 177,
181 (1994).   

A.  Appellant Unreasonably Delayed in Filing
the Rule 60(b) Motion

Appellant presents three positions in
its argument that the trial court abused its
discretion in finding that the Rule 60(b)
motion was not filed in a reasonable time.
First, Appellant contends that the trial court
misconstrued the standard for evaluating a
Rule 60(b) motion because it combined the
standards for evaluating reasonable time and
extraordinary circumstances.  

Second, Appellant argues that the trial
court gave significant weight to an improper
factor, and third, that the trial court did not
give proper weight to significant factors in

considering the requirement of reasonable
time.   

Appellant first contends that the trial
court misconstrued the requirement that a
Rule 60(b)(6) motion be brought in a
reasonable time because it combined that
requirement with the requirement of showing
extraordinary circumstances.  After careful
review of the trial court’s decision, this Court
finds that although the trial court’s decision
states that the standard for a Rule 60(b)(6)
motion includes two separate requirements,
the court improperly combined these standards
in applying them to the facts of the case.  For
instance, in discussing NSPLA’s unreasonable
delay, the trial court stated that it 

finds no extraordinary
circumstances present when,
even assuming (1) the records
were not available until a new
administration appointed new
board members and (2) once
the new board members
received finding to retain
counsel and sign a retainer
agreement in July of 2008, and
(3) PPLA . . . was also having
difficulty obtaining records
from NSPLA, that this motion
could not have been brought
before August of 2009.

Decision and Order on NSPLA’s Motion for
Relief from Judgment at 6-7 (February 25,
2010).  The court clearly began with a
discussion of extraordinary circumstances,
only to end the sentence with emphasis on the
untimeliness of the motion.  The court’s
mistake in the application of these standards is
evident in a later passage of the decision



Ngeremlengui State Pub. Lands Auth. v. Telungalk Ra Melilt, 18 ROP 80 (2011) 85

85

where it notes that NSPLA has been a party to
the case since 1988 and has been represented
by counsel throughout the proceedings.  Id. at
8.  After criticizing NSPLA for its delay in
bringing forth any procedural defects, the
court concluded that “NSPLA has failed to
demonstrate extraordinary circumstances
warranting a setting aside of the judgment.”
Id.  Again, this language shows that the trial
court improperly combined its consideration
of the reasonable time requirement with the
requirement of extraordinary circumstances. 

Despite the trial court’s improper
application of the Rule 60(b) standard, this
mistake is not fatal to the trial court’s
decision.  Although this Court treats the
requirement of reasonable time as a threshold
matter, Secharmidal, 6 ROP Intrm. at 85,
NSPLA presents no case law to support that a
mistake in the application of the standard for
Rule 60(b) amounts to an abuse of discretion.
Indeed, as discussed further below, in
applying the case law to the facts of this case,
the court did not abuse its discretion in finding
that Appellant unreasonably delayed in
bringing its motion for relief from judgment.

Appellant’s second and third
arguments are that the trial court abused its
discretion in considering the reasonable time
requirement by giving significant weight to an
irrelevant and/or improper factor and by not
giving proper weight to significant factors.
Specifically, Appellant takes issue with the
trial court’s emphasis on the fact that the 2005
NSPLA board’s counsel, Roman Bedor, was
unavailable to testify at the hearing concerning
the motion for relief from judgment.
Appellant also asserts that the trial court did
not give proper weight to the fact that once the
new NSPLA board was assembled in March

2008, it immediately began taking action to
recover the land in question by working with
PPLA, searching for counsel, and holding
meetings to discuss strategy to recover the
land.  Appellant added that it has been
participating in other litigation,  PPLA v.
NSPLA, et al., Civil Action No. 08-311, to
recover the land in question, in which it filed
a cross-claim against Appellee, seeking to
invalidate the summary judgment entered in
this case, and a motion for relief from
summary judgment.  

[7] Contrary to Appellant's argument, the
trial court did not abuse its discretion in
weighing the facts of this case to arrive at its
conclusion that Appellant unreasonably
delayed in bringing the motion for relief from
judgment.  Although this Court has not yet set
forth any factors regarding how to determine
whether a Rule 60(b) motion is brought within
a reasonable time, we look to relevant U.S.
case law for guidance.  In deciding whether a
motion for relief from judgment has been filed
within a reasonable time, a court will consider
the following: (1) the length of the movant's
delay, (2) the justification for the delay, and
(3) the prejudice, if any, associated with the
grant of relief.  Farm Credit Bank of
Baltimore v. Ferrera-Goitia, 316 F.3d 62, 66
(1st Cir. 2003).  

Here, summary judgment was entered
on July 21, 2005, and over four years later,
Appellant filed its Rule 60(b) motion on
August 12, 2009.  The trial court attributed
part of the delay to the change in governorship
of Ngeremlengui and change in membership
of the NSPLA board in 2008.  Prior to 2008,
John Skebong had been governor of
Ngeremlengui for sixteen years, was a
member of Telungalk ra Melilt, and had
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selected the members of the 2005 NSPLA
board, the majority of whom were also
members of Telungalk ra Melilt.  In 2008,
when Governor George Ongos was installed,
he appointed new members to the NSPLA
board, which convened immediately and
retained its current counsel of record in July
2008.  The trial court’s decision appears to be
lenient with Appellant for the time between
July 2005 and July 2008 for not bringing the
Rule 60(b) motion.  Still the trial court was
skeptical of the delay during those three years
because Bedor, NSPLA’s counsel at the time,
did not testify at the hearing to set aside the
judgment as to what transpired during that
time.  The trial court did not abuse its
discretion in focusing on Bedor’s failure to
testify because his testimony would have
painted a clearer picture as to why Appellant
delayed during that time in filing its Rule
60(b) motion.

Assuming, arguendo, that Appellant
was justified in not filing the Rule 60(b)
motion prior to the new NSPLA board
obtaining counsel in July 2008, Appellant is
still responsible for explaining its delay of
thirteen months between July 2008 and
August 2009.  Appellant’s justification for
waiting until August 2009 to bring the motion
was that during the preceding thirteen months,
it was engaged in other litigation in an attempt
to recover the land that is the subject of this
case.  In November 2008, PPLA filed a
complaint against NSPLA members, past and
present, and Telungalk ra Melilt, over the land
at issue.  In January 2009, NSPLA filed its
answer and cross-claim against Telungalk ra
Melilt, seeking to invalidate the summary
judgment in this case.  Then, on August 10,
2009, two days before the Rule 60(b) motion
was filed in this case, NSPLA filed, in Civil

Action No. 08-311, a motion for relief from
the summary judgment entered in this case.
   

In support of its argument that it
should receive credit for the time spent
engaged in the second litigation, Appellant
cites in its reply brief to Estate of Tmetuchl v.
Siksei, 14 ROP 129 (2007).  However,
Appellant misconstrues and mischaracterizes
the holding of that case.  In Estate of
Tmetuchl, Siksei was awarded a monetary
judgment in 1997 for mahogany trees cut
down by Tmetuchl on Siksei’s property.  Id. at
129-30.  Then, in 1999, the Estate of
Tmetuchl brought a second suit regarding the
trees against Aimeliik State, alleging that
Aimeliik State mistakenly authorized
Tmetuchl to cut down Siksei’s trees.  Id. at
130.  Aimeliik State defended that it owned
the land, and in 2005, the trial court found that
the State owned the land and entered
judgment in favor of the State.  Id.  Then in
2006, the Estate of Tmetuchl filed a Rule
60(b) motion for relief from judgment in the
first lawsuit, and the trial court denied the
motion.   Id.  On appeal, this Court reversed2

the trial court, holding that the unfairness in
the inconsistent judgments in the two lawsuits
amounted to an extraordinary circumstance to
warrant relief from judgment under Rule
60(b).   Id. at 131.  Contrary to Appellant’s3

  The Estate of Tmetuchl had first filed a Rule2

60(b) motion for relief from judgment in the
second lawsuit, and the trial court denied the
motion but stated that Tmetuchl was not
prevented from filing another Rule 60(b) motion
in the first lawsuit where the judgment was issued.
Estate of Tmetuchl, 14 ROP at 130.  The Estate
then filed a Rule 60(b) motion in the first lawsuit.

 The unfairness that resulted from the3

inconsistent judgments was that under the first
judgment, the Estate of Tmetuchl had been forced
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discussion of Estate of Tmetuchl, this Court
made no comment in its opinion on the issue
of reasonable time.  Appellant’s suggestion
that this Court found no unreasonable delay
because of Tmetuchl’s and his Estate’s actions
in another related case is entirely speculative
and unsupported.  The holding of Estate of
Tmetuchl makes clear that the Rule 60(b)
motion for relief from judgment was granted
because the unfairness of the inconsistent
judgments was an extraordinary circumstance.
Accordingly, Appellant’s use of Estate of
Tmetuchl as support for the proposition that its
involvement in Civil Action No. 08-311
justified its 13-month delay in filing its Rule
60(b) motion is misplaced and unconvincing.

[8] Appellant’s actions taken in the second
litigation, although related to the instant
action, did not relieve it of its obligation to
file the Rule 60(b) motion in a timely manner
in this case.  “As a general rule . . . actions
taken in a wholly separate proceeding cannot
effectively substitute for the actions required
by the express terms of Rule 60(b).”  Farm
Credit Bank, 316 F.3d at 67.  In Farm Credit
Bank, a bank sought to foreclose on appellees’
house, and the court entered a default
judgment in favor of the bank.  Id. at 64-65.
Over six years later, appellees filed a Rule
60(b) motion seeking relief from judgment.
Id. at 65.  In the time leading up to the Rule
60(b) motion, a junior lienholder had brought
a collection action against appellees, and
appellees served a third-party complaint on

the bank, alleging that the foreclosure sale of
the house was null and void.  Id.  The Court of
Appeals for the First Circuit held that
appellees unreasonably delayed in bringing the
Rule 60(b) motion for relief from the default
judgment and that appellees’ actions taken in
the other case had no bearing on the timeliness
of its Rule 60(b) motion.  Id. at 67.  

Here, as in Farm Credit Bank,
Appellant was engaged in a second litigation
regarding the land in question, in which it
filed a cross-claim against Appellee.
Although the second litigation was related to
the land in question, it resulted in the delay of
bringing the motion for relief from judgment,
for which Appellant alone is responsible
because it chose to proceed with the second
litigation rather than pursue any remaining
legal action in the first case.  Appellant cannot
substitute its actions in the other litigation for
the actions required of it under Rule 60(b).
Thus, the trial court was justified in not giving
significant weight to Appellant’s decision to
engage in other litigation concerning the land
as a reason for its delay in filing the motion
for relief from judgment.  

Finally, although the parties did not
brief the issue of prejudice toward Appellee,
Appellee clearly would have been prejudiced
had the trial court granted the Rule 60(b)
motion because the judgment was entered
over four years ago.  Notwithstanding the
consideration of prejudice, Appellant fails to
set forth a legally sufficient justification for its
delay in bringing the motion.  Accordingly,
the trial court did not abuse its discretion in
finding that Appellant unreasonably delayed
in bringing its motion for relief from
judgment.  

to pay a considerable sum of money that the
second judgment later declared it did not owe to
Siksei.  Estate of Tmetuchl, 14 ROP at 131.  In
other words, Siksei’s ten years of unjust
enrichment amounted to an extraordinary
circumstance warranting relief from judgment.
Id.    
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B. NSPLA Failed to Show Extraordinary
Circumstances to Warrant a Grant of Relief
from Judgment 

Although Appellant failed to meet the
threshold question of bringing the Rule 60(b)
motion within a reasonable time, the Court
will still address the second element of
extraordinary circumstances.  Appellant
presents several positions in support of its
argument that the trial court abused its
discretion in finding that there were no
extraordinary circumstances to warrant
granting the Rule 60(b) motion.  Appellant
contends that the 2005 NSPLA board did not
have the proper authority to transfer the land,
that the 2005 NSPLA board members had
conflicts of interest in the transfer of the land,
and that the trial court did not consider the
public projects existing on the land before the
transfer.  Appellant also argues that it would
have had a better claim for ownership of the
land had it proceeded to trial.  

[9-10] As stated above, Rule 60(b)(6) affords
relief from a final judgment only under
extraordinary circumstances.  Irruul, 8 ROP
Intrm. at 154.  This Court has held that
unfairness resulting from inconsistent
judgments constitutes an extraordinary
circumstance for which a Rule 60(b) motion
may be granted.  Estate of Tmetuchl v. Siksei,
14 ROP 129 (2007).  However, a court will
not grant relief under Rule 60(b) unless the
movant establishes that circumstances beyond
its control prevented timely action to protect
its interests.  Irruul, 8 ROP Intrm. at 154; see
also 47 Am. Jur. 2d Judgments § 704 (Rule
60(b)(6) is “not available to relieve a party
from free, calculated, and deliberate choices
he or she has made in proceeding with the law
suit.”); 11 Charles Alan Wright et al., Federal

Practice and Procedure § 2864 (2d ed. 1995)
(“[T]he broad power granted by clause (6) is
not for the purpose of relieving a party from
free, calculated and deliberate choices he has
made.  A party remains under a duty to take
legal steps to protect his own interests.”).  In
other words, a movant’s failure to take the
proper legal steps to protect its own interests
is not an extraordinary circumstance to justify
relief from judgment.  Irruul, 8 ROP Intrm. at
154.  Also, the negligence of a plaintiff’s
attorney does not amount to an extraordinary
circumstance for which relief from judgment
may be granted.  Sugiyama v. NECO
Engineering, Ltd., 9 ROP 262, 266 (Tr. Div.
2001) (“it is plaintiff, and not defendant, that
should ‘bear the burden of his attorney’s
alleged shortcomings’”) (quoting Doe v. Doe,
6 ROP Intrm. 221, 224 (1997)). 
 

Here, the majority of NSPLA’s
arguments regarding extraordinary
circumstances raise substantive issues, namely
that NSPLA’s transfer of land to Telungalk ra
Melilt was invalid for various reasons.
However, none of these arguments may be
reviewed by this Court because, as discussed
above, the review of a denial of a Rule 60(b)
motion is purely procedural in nature and
substantive issues are not to be addressed.  See
Rdialul, 12 ROP at 92.  Accordingly, the
Court cannot address the issues of whether the
transfer was valid or whether the 2005
NSPLA board members had conflicts of
interest.  

Even considering Appellant’s other
procedural arguments scattered throughout its
opening brief, the trial court still did not abuse
its discretion in finding that no extraordinary
circumstances warranted granting the motion
for relief from judgment.  First, NSPLA’s
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argument that NSPLA’s former counsel,
Bedor, wrongly advised the board as to its
authority to transfer the land is without merit.
Appellant must bear the burden of its
counsel’s shortcomings, and, as the trial court
properly noted, any negligence or mistake on
the part of its legal counsel is not an
extraordinary circumstance for which the
court will grant relief from judgment.  

Second, Appellant argues early on in
its opening brief that it brought the Rule 60(b)
motion within a reasonable time because it
was engaged in other litigation to recover the
land at issue in this case.  Appellant later
contends that it showed extraordinary
circumstances because it would have a better
claim for ownership of the land had it
proceeded to trial.  However, these arguments
are without merit because Appellant simply
failed to take the necessary legal steps to
protect its interests.  This is especially true if
it purports to have a better claim for
ownership of the land over Appellee.
Appellant could have promptly filed the Rule
60(b) motion immediately after the 2008
NSPLA board obtained counsel, rather than
first working with PPLA in the second lawsuit
in an attempt to recover the land.  Appellant’s
deliberate and calculated choice to move
forward with the second legal action rather
than protect its interests in this first case does
not constitute an extraordinary circumstance.
Third, as discussed in more detail in
subsection A, this is not a case in which the
unfairness of inconsistent judgments gives rise
to an extraordinary circumstance for which
relief from judgment may be granted.  Indeed,
in Civil Action No. 08-311, the second case
concerning the land at issue, Justice Foster has
withheld judgment pending the outcome of
this appeal. 

[11] Finally, it warrants mentioning here
that there is no leniency or exception granted
to the government under Rule 60(b)(6) of the
ROP Rules of Civil Procedure.  That
government’s procedures are necessarily
cumbersome, without more, is not a ground
for a motion for relief from judgment.
Steinhoff v. Harris, 698 F.2d 270 (6th Cir.
1983).  Indeed, if this Court recognized the lag
inherent in government processes–such as the
amount of time it took for the current NSPLA
board to convene, obtain counsel and attempt
to recover the land at issue–as an
extraordinary circumstance warranting relief
from judgment, no judgment involving the
government would ever be final.  Id. Further,
changes in the composition or political
makeup of a government entity and the claim
that justice would be better served by
adjudicating the case on the merits also do not
present extraordinary circumstances
warranting relief from judgment.  Mallory v.
Eyrich, 922 F.2d 1273 (6th Cir. 1991)
(reversing district court’s grant of Rule
60(b)(6) motion because changes in the
composition of the county board of elections
and the claim that the issues raised should be
fully developed at trial are not exceptional
circumstances warranting relief from
judgment entered pursuant to an offer of
judgment).  Accordingly, the trial court did
not abuse its discretion in finding that no
extraordinary circumstances exist to warrant
granting Appellant’s Rule 60(b)(6) motion.
  

IV.  CONCLUSION

For the reasons set forth above, the
trial court’s Decision and Order denying
Appellant’s Rule 60(b) motion for relief from
judgment are hereby AFFIRMED.
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[1] Land Commission/LCHO/Land
Court: Burden of Proof

Ultimately, in a dispute over land where one
party presents evidence to support its
ownership claim and the other does not, the
latter cannot succeed.  

Counsel for Appellant: Pro Se
Counsel for Appellee: Brien Sers Nicholas 

BEFORE:  KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; ALEXANDRA F. FOSTER,
Associate Justice.

Appeal from the Land Court, the Honorable
ROSE MARY SKEBONG, Associate Judge,
presiding.

PER CURIAM:

Appellant, the late Antonio Moses,
through his “representative,” Victorio
Uherbelau, appeals the Land Court’s
determination of ownership awarding land
known as Roisbuked, located in Angaur State,
to Appellee Ngerbuuch Clan.  Appellee has
moved to strike the opening brief and dismiss
the appeal, asserting that Uherbelau is not
authorized to practice law before this Court,
and that he improperly filed Appellant’s
opening brief.  The Court requested full
briefing on the motion to dismiss, and
suspended further proceedings. 

We have reviewed the materials
submitted by the parties and the record in this
case.  We are not convinced that this appeal
should proceed given that Moses is deceased
and Uherbelau has not clarified how he may
continue to represent Moses’s interests.   Even2

if the appeal were properly filed, however, it
is apparent from the opening brief that
Appellant cannot succeed.  Therefore, we
affirm the determination of the Land Court
and dismiss Appellee’s motion as moot.

 Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a)

  Normally, a motion to dismiss an appeal for2

procedural defects will be resolved prior to a
discussion on the merits.  Here, however,
resolution of the procedural concerns is not
possible based on the record.  The Appellee’s
motion to dismiss rests on several assumptions
that were not sufficiently established at the time
the motion was filed.  The Court ordered that
Appellant show cause why the appeal should not
be dismissed for the reasons stated in the motion,
but the response to the Order to Show Cause
produced more questions than answers.
Ultimately, we have determined that further
briefing on this point is not necessary.  As
discussed herein, even giving Appellant the
benefit of the doubt on the procedural questions,
this appeal cannot succeed.  
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BACKGROUND

The land at issue is identified as
Roisbuked Island, Lot 05 S 001-027 on the
Bureau of Lands and Surveys Worksheet No.
05 S 001, in Ngerbelau Hamlet, Angaur State.
Antonio Moses filed his individual ownership
claim for Roisbuked on November 5, 1997.
Ngerbuuch Clan filed its claim through
Natsko Sers Nicolas on April 1, 2005, and
through Santos Edward on April 4, 2005. 
 

Before the Land Court, Moses, through
his representative, Victorio Uherbelau,
contended that he should be awarded
ownership of Roisbuked because Ngerbuuch
Clan’s claim was untimely.  Moses also
argued that because the Land Court rejected
Ngerbuuch Clan’s position in another case
concerning land in Angaur, Case No. LC/S
07-47, Ngerbuuch Clan cannot succeed on its
claim in this case.

As to the first argument, Moses
presented evidence that under a “Notice for
Filing Claim, Monumentation, Mediation
Session, and Hearing on Land” issued by the
Land Court on July 6, 2000, claims for
Roisbuked had to be filed by September 29,
2000.  However, further proceedings pursuant
to that notice did not go forward.  On February
28, 2005, the director of the Bureau of Lands
and Surveys (“BLS”) issued a new “Notice of
Monumentation and Survey” for lands
including Roisbuked.  This second public
notice states that the period for filing claims
begins March 16, 2005, and ends April 14,
2005.  Ngerbuuch Clan filed claims for
Roisbuked on April 1, 2005, and April 4,
2005.  Moses argued that the second notice
was not intended to invite new claims, and
therefore Ngerbuuch Clan’s claim was

untimely.  For support, Moses produced a
letter dated March 27, 2007, from Land
Registration Officer Ignacio Santiago to a
Land Court administrator explaining, among
other things, why the second public notice was
issued in 2005.  Santiago testified that it was
not the intention of BLS to reopen the filing of
claims.  On cross examination, Santiago
conceded that he did not know why the BLS
director issued the new notice, and that under
that new notice, Ngerbuuch Clan’s claim was
timely filed.  

Ngerbuuch Clan presented three
witnesses.  Two of the witnesses testified that
Ngerbuuch Clan has always owned Roisbuked,
and that Ngerbuuch Clan’s ownership of
Roisbuked is well known in Angaur.
Ngerbuuch Clan also called Victorio
Uherbelau, Moses’s representative, who
testified that he did not know why Moses
claimed ownership of Roisbuked.  

Following the hearing, the Land Court
issued its findings of fact and conclusions of
law.  It found that while it was not entirely
clear why BLS issued the second notice, the
record did not establish that the notice was
improper or that Ngerbuuch Clan’s claim was
untimely.  Importantly, the Land Court
determined that Moses put forward
“absolutely no evidence to indicate any
ownership interest in the land.”  (Land Ct.
Order of April 30, 2010 at 3.)  In fact, Moses’s
representative could not speak to the nature of
his interest.  In contrast, two witnesses
testified that Ngerbuuch Clan owns and
always has owned Roisbuked.  The Land
Court awarded Roisbuked to Ngerbuuch Clan.
as the only claimant presenting evidence in
support of its claim.
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ANALYSIS

Our review of the Land Court’s
findings of fact is for clear error.  See
Ngerungel Clan v. Eriich, 15 ROP 96, 98
(2008).  And, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004).  The Land Court’s determinations of
law are reviewed de novo.  See Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).

On appeal, Moses essentially concedes
that he has no evidence to support his claim of
ownership, but he contends that the Land
Court committed reversible error by accepting
Ngerbuuch Clan’s claim of ownership.  The
argument follows that Roisbuked belongs to
Moses because regardless of any actual
ownership interest, no one else filed a claim
pursuant to the first notice of monumentation
and survey.  However, as discussed, the Land
Court reviewed the record and concluded that
Ngerbuuch Clan’s claim was timely filed.  “It
is not the appellate panel’s duty to reweigh the
evidence, test the credibility of witnesses, or
draw inferences from the evidence.” Ebilklou
Lineage v. Blesoch, 11 ROP 142, 144 (2004)
(citing ROP v. Ngiraboi, 2 ROP Intrm. 257,
259 (1991)).  Because the Land Court’s
factual findings are supported by evidence,
they will not be disturbed.  See Tab Lineage,
11 ROP at 165.  

Moses’s remaining argument, that the
Land Court’s determinations in Case No.
LC/S 07-47 somehow bars Ngerbuuch Clan
from claiming ownership over Roisbuked, is

unclear and without apparent merit.  Case No.
LC/S 07-47 involved a boundary dispute
between Ngerbuuch Clan and Orakiblai Clan
regarding certain lots in Angaur near
Roisbuked.  The Land Court ultimately
determined that Ngerbuuch Clan did not
present sufficient evidence to support its
boundary claim in that case.  Apparently, the
parties in LC/S 07-47 mentioned Roisbuked;
therefore, according to Moses, the cases are
“connected.”  But, the Land Court made no
findings with regard to Roisbuked in Case No.
LC/S 07-47—it is an entirely separate case
involving different parties, different
arguments, and different parcels of land.
Here, the Land Court essentially dismissed
Moses’s argument on this point during the
hearing, noting that this is a “totally different
case.”  It was right to do so.

[1] Ultimately, in a dispute over land
where one party presents evidence to support
its ownership claim and the other does not, the
latter cannot succeed.  Here, after finding that
Ngerbuuch Clan filed a timely claim for
Roisbuked, the Land Court was obligated to
award the land to Ngerbuuch Clan as the only
party presenting a colorable claim of
ownership.  See generally Basilius v. Basilius,
12 ROP 106, 111 (2005) (affirming the Land
Court’s determination of ownership, noting
that “it is clear that, after finding that Romana
had failed to prove her one and only claim by
a preponderance of the evidence, . . . the Land
Court awarded the property to the only other
claimant with a colorable claim”).

CONCLUSION

For the reasons stated above, the
decision of the Land Court is AFFIRMED,
and the Appellee’s motion to strike the
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opening brief and dismiss the appeal is
DISMISSED AS MOOT.

PABLO ALIK, a/k/a PABLO MAX, 
Appellant,

v.

REPUBLIC OF PALAU,
Appellee.
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Republic of Palau

Decided: February 22, 20111

[1] Criminal Law:  Search Warrants

Franks requires a trial court to determine
whether the defendant has made a substantial
preliminary showing that a false statement
knowingly and intentionally, or with reckless
disregard for the truth, was included by the
affiant in the warrant affidavit.  If a
satisfactory preliminary showing is made, the
trial court then examines the warrant for
probable cause without the disputed material.
If the remaining content is insufficient to
support a finding of probable cause, the
defendant is then entitled to a hearing.

[2] Criminal Law:  Search Warrants

The question facing a judge reviewing a
search warrant application is whether the
affidavit demonstrates in some trustworthy
fashion the likelihood that an offense has been
committed and that there is sound reason to
believe that a particular search will turn up

 The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R. App. P. 34(a).
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evidence.

[3] Criminal Law:  Possession

Constructive possession exists when a person
has the power and intention to exercise
dominion or control over an object.  In making
this determination, a court will examine
whether the defendant has exercised dominion
and control over the premises in which the
object is located.

[4] Appeal and Review:  Clear Error

Where there are two permissible views of the
evidence, the factfinder’s choice between
them cannot be clearly erroneous.

[5] Criminal Law: Sufficiency of the
Evidence

In extraordinary circumstances, a credibility
issue may warrant the reversal of a criminal
conviction on appeal. 

[6] Criminal Law: Assistance of Counsel

To succeed on a claim of ineffective
assistance of counsel, a defendant must show
that his attorney’s performance was deficient
and that the deficiency prejudiced the defense.
These two elements of proof need not be
addressed in any particular order, and a court
considering the issue need not address one
element where the defendant has failed to
make the necessary showing with respect to
the other.

Counsel for Appellant: Jason Shaw, Office of
the Public Defender
Counsel for Appellee:  Jason Loughman,
Office of the Attorney General 

BEFORE:  KATHLEEN M. SALII, Associate
Justice; ALEXANDRA F. FOSTER,
Associate Justice; KATHERINE A.
MARAMAN, Associate Justice.

Appeal from the Trial Division, the Honorable
ARTHUR NGIRAKLSONG, Chief Justice,
presiding.

PER CURIAM:

Appellant Pablo Alik, aka, Pablo Max,
appeals the trial court’s denial of his pre-trial
motions, and a guilty verdict entered on
September 23, 2010.  Because we find that the
trial court properly denied Alik a Franks2

hearing, the evidence presented at trial was
sufficient to support Alik’s convictions, and
Alik was not deprived effective assistance of
counsel, we AFFIRM the trial court’s order
denying Appellant’s pre-trial motions, as well
as Appellant’s convictions.

I.  BACKGROUND

A.  Factual Background

Some time in late June 2009, Officer Norman
Bintorio of the Bureau of Public Safety
contacted a confidential informant (who was
later revealed to be Terteruich Remengesau)
regarding a matter unrelated to this case.
During their conversation, the informant
stated that some time in February 2009,  he
had seen a gun at the residence of Pablo Max
(Alik).  The informant disclosed that while
inside Alik’s home, he discovered and held a
black and silver rifle.  Officer Bintorio typed
a statement of the February incident for the
informant to sign.  

 Franks v. Delaware, 98 S. Ct. 2674 (1978).  2
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On July 13, 2009, Officer Bintorio
again contacted Remengesau to have him
confirm that there was a rifle at Alik’s house.
The officer drove the informant to Alik’s
neighborhood, then Remengesau approached
Alik’s house on foot.  Looking in the window,
Remengesau viewed a brownish-red gun.  He
did not hold the gun on this occasion.  He also
could not say that it was the same gun he had
seen previously and concluded that there must
have been two guns in Alik’s house.  The
informant returned to the vehicle, at which
time Officer Bintorio debriefed the informant
and hand-wrote a statement for him to sign.
In an affidavit dated September 22, 2010,
Remengesau stated that he could not say the
gun he viewed in Alik’s house on July 13,
2009, was a rifle, and that instead, the gun
may have been a BB gun or an air gun.  

Later on July 13, 2009, Officer
Bintorio and additional members of law
enforcement executed a search warrant at
Alik’s house, located in Ochelochel, Airai.
Officer Bintorio testified at trial that when the
officers arrived at the residence, Alik was
found at or near the house.  The officers
served the warrant on Alik and asked him to
come inside with them.  At the time they
entered the house, nobody besides the police
officers and Alik was present.  It did not
appear to the officers that anybody else other
than Alik lived in the house.  The officers
found a rifle leaning against a wall inside the
house and a single round of ammunition
located inside a woven basket on a countertop
in the kitchen area.  Officer Bintorio testified
that Alik told the officers that it was his rifle
and that it had been with him a long time.  The
officers seized the rifle and ammunition,
which were admitted as Exhibits 1 and 3,
respectively, at trial.  Officer Bintorio later

test-fired the .30-.30 caliber rifle and
confirmed that it was functional. 

At trial, Alik admitted to living at the
house for two years, although he denied that it
was his “residence.”  He testified that he had
never before seen the rifle that was admitted
into evidence as Exhibit 1.  However, he
conceded that the gun could have been in his
house, but only in a particular room that he
claimed never to have entered.  He claimed to
have had no knowledge of either the firearm
found leaning against a wall inside the house
or of the round of ammunition found on his
kitchen counter.  

B.  Procedural History

On July 16, 2009, the Republic filed
an Information charging Alik with one count
each of Possession of a Firearm and
Possession of Ammunition.  An Amended
Information, correcting a typographical error,
was filed on January 28, 2010.  A first
appearance hearing was held on October 30,
2009.  Alik filed a Notice of Insanity Defense
on December 15, 2009.  The trial court heard
argument on the insanity defense on April 9,
2010 and the parties subsequently filed
briefing.  The trial court characterized the
notice as a motion to dismiss on grounds of
insanity and denied the motion in a written
order dated June 25, 2010.  

On July 16, 2010, the court set the
matter for trial on September 23, 2010.  The
deadline for filing pre-trial motions–30 days
before trial–ran on August 24, 2010.  On
August 25, 2010, Alik filed a motion for the
disclosure of the identity of the Republic’s
confidential informant.  After a response in
opposition and a reply, the trial court ordered
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an in camera hearing for September 21, 2010.
On September 20, three days before trial and
one day before the in camera hearing, Alik
filed a motion to suppress evidence, alleging
deliberate falsehood on the part of Officer
Bintorio, whose affidavit was the basis for the
search warrant. 

On September 21, 2010, the court
granted a hearing, scheduled for September
22, 2010, on Alik’s motion to suppress.
However, after reviewing the Republic’s
written response to the motion, filed on the
morning of September 22, the court, through
its order of the same day, agreed that Alik had
not made the required “substantial preliminary
showing that a false statement knowingly and
intentionally, or with reckless disregard for the
truth, was included in the warrant affidavit,”
and that the allegedly false statement was
necessary to the finding of probable cause.
On that basis, the trial court vacated the
suppression hearing.  

On the same day the court also denied
the motion to suppress, Alik filed a motion to
reconsider ruling and a request for hearing to
make a record.  On the morning of trial,
September 23, 2010, over the objection of the
prosecution, the trial court granted the motion
to reconsider ruling and heard argument on the
merits of Alik’s request for a Franks
evidentiary hearing.  The request was again
denied, and the case proceeded to trial.  The
court found Alik guilty of both counts, and
Alik was sentenced on November 2, 2010, to
15 years of incarceration on the firearm charge
and one day incarceration on the ammunition
charge, to run concurrent.

  

II.  DISCUSSION

Appellant sets forth three arguments as
the basis for his appeal.  First, he argues that
the trial court erred in denying his request for
a Franks evidentiary hearing because
Appellant made a substantial preliminary
showing that inaccuracies in the search
warrant were the product of deliberate or
reckless falsehood, and that such inaccuracies
were necessary for the warrant to issue.
Second, Appellant contends that the evidence
presented at trial was insufficient for the trial
court to have found, beyond a reasonable
doubt, the essential elements of the crime.
Third, he argues that trial counsel was
ineffective for failing to file the motion to
suppress in a timely manner.  

A.  Trial Court’s Denial of Frank’s
Evidentiary Hearing

1.  Standard of Review 

Appellant appeals the trial court’s
denial of his request for a Franks evidentiary
hearing to challenge the veracity of Officer
Bintorio’s search warrant affidavit, which led
to the discovery of evidence used against
Appellant at trial.  The applicable standard of
review for denial of a Franks hearing is a
matter of first impression in the Republic.   As3

both Appellant and Appellee have indicated in
their briefs, the United States Courts of
Appeal are widely split as to the standard for
reviewing a trial court’s denial of a Franks
hearing, and the Supreme Court of the United
States has yet to address the question.
Although Appellant urges this Court to adopt

  In the absence of applicable law in the Republic,3

this Court may adopt the relevant common law of
the United States.  1 PNC § 303.



Alik v. Republic of Palau, 18 ROP 93  (2011) 97

97

de novo review, Appellant does not provide
any explanation or support for his
recommendation.  On the other hand,
Appellee recommends that the Court adopt a
clear error standard of review, and provides an
extensive discussion in support of its stance. 

There are generally four standards for
reviewing a denial of a Franks hearing.  First,
the Eighth Circuit reviews the denial of a
Franks hearing for abuse of discretion.  See
United States v. Scott, 610 F.3d 1009, 1013
(8th Cir. 2010).  Second, the Ninth and Fifth
Circuits review such a denial de novo.  See
United States v. Homick, 964 F.2d 899, 904
(9th Cir. 1992); United States v. Mueller, 902
F.2d 336, 341 (5th Cir. 1990) (citing United
States v. DiCesare, 765 F.2d 890, 895 (9th
Cir. 1985)).  Third, the First, Second, and
Seventh Circuits review denial of a Franks
hearing for clear error.  See United States v.
Hadfield, 918 F.2d 987, 992 (1st Cir. 1990);
United States v. One Parcel of Property, 897
F.2d 97, 100 (2d Cir. 1990); United States v.
Pace, 898 F.2d 1218, 1226-27 (7th Cir. 1990).
Fourth, the Sixth Circuit reviews the trial
court’s legal conclusions de novo and
conclusions of fact for clear error.  See United
States v. Graham, 275 F.3d 490, 505 (6th Cir.
2001).

The Ninth Circuit has adopted
Appellant’s requested de novo standard.  In
United States v. Ritter, 752 F.2d 435 (9th Cir.
1985), it explained that de novo is the proper
standard of review for denials of Franks
hearings because “[t]he decision to hold a
Franks hearing is a determination about the
legal sufficiency of a set of allegations, much
like the district court’s ruling on a Fed. R. Civ.
P. 12(b)(6) or summary judgment motion.”
Ritter, 752 F.2d at 439. 

In support of Appellee’s clear error
recommended standard, Appellee focuses on
the Pace court’s discussion, which rejected
the Ninth Circuit’s de novo review in favor of
the more deferential standard for clear error.
The Pace court explained that:

deferential review does not
depend merely on the district
court’s ability to view
witnesses and judge their
credibility.  Determining the
proper standard of appellate
review also requires us to
examine the different roles of
the district and appellate
courts, and the efficient use of
judicial resources, which
includes the rational division
of labor between the district
and appellate courts.

Pace, 898 F.2d at 1227.  The Pace court then
articulated three reasons why de novo review
is the improper standard to apply to denials of
Franks hearings.  First, trial courts have more
expertise in fact-finding and thus, de
novo review would not lead to more “correct”
decisions.  Id.  Second, even if de novo review
is likely to catch more mistakes by trial courts,
those mistakes do not go to a defendant’s
actual guilt or innocence because the illegality
of a search does not make the evidence
gathered any less probative or reliable.  Id.
Third, the adequacy of a Franks proffer may
depend on the circumstances of each case, and
such case-specific determinations are unlikely
to have precedential value.  Id.  Overall, de
novo review imposes too great a cost for the
benefits it might obtain.  Id.  The Pace court
concluded by stating that “where the district
court has reasonably and conscientiously
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reviewed the defendant’s Franks proffer, and
has properly applied the law, its decision
should stand even if we, as an original matter,
would have ordered the hearing.”  Id.
 

Notwithstanding these arguments, the
Court need not decide which standard to apply
because under any standard, the trial court
properly denied the Franks hearing.  The
discussion below explains our reasoning for
affirming the trial court. 

2.  Franks Hearing

[1] Franks requires a trial court to
determine whether the defendant has made “a
substantial preliminary showing that a false
statement knowingly and intentionally, or with
reckless disregard for the truth, was included
by the affiant in the warrant affidavit.”  98 S.
Ct. at 2676.  If a satisfactory preliminary
showing is made, the trial court then examines
the warrant for probable cause without the
disputed material.  If the remaining content is
insufficient to support a finding of probable
cause, the defendant is then entitled to a
hearing.  Id. at 2684.  The Franks court further
explained that:

To mandate an evidentiary
hearing, the challenger’s attack
must be more than conclusory
and must be supported by
more than a mere desire to
cross-examine.  There must be
allegations of deliberate
falsehood or of reckless
disregard for the truth, and
those allegations must be
accompanied by an offer of
proof.  They should point out
specifically the portion of the

warrant affidavit that is
claimed to be false; and they
should be accompanied by a
statement of supporting
reasons.  Affidavits or sworn
or  o th e rwi se  re l i ab le
statements of witnesses should
be furnished, or their absence
satisfactorily explained.
Allegations of negligence or
innocen t  mis t ake  are
insufficient. 

Id.

Appellant requested a Franks hearing,
arguing that the affiant to the search warrant,
Officer Bintorio, had included false or
misleading statements, or statements made in
reckless disregard of the truth, in the affidavit
of probable cause attached to the search
warrant application.  Appellant contended that
the statements were necessary to form the
basis for probable cause.  In support of his
request for a Franks hearing, Appellant
directed the trial court’s attention to three
statements: 1) the July 13, 2009 statement
made by the informant, Remengesau, and
hand-written by Officer Bintorio; 2) the
affidavit sworn to by Remengesau on
September 22, 2010; and 3) the July 13, 2009
affidavit of probable cause sworn to by
Officer Bintorio.  

In June 2009, Remengesau informed
Officer Bintorio that in February 2009, he
viewed and held a black and silver rifle in
Alik’s house.  On July 13, 2009, Remengesau
viewed through a window to Alik’s house a
brownish-red gun, but he did not hold the gun.
He stated that it was not the same gun he had
seen at the residence in February.  He
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concluded that there must have been two guns
in Alik’s house.
   

Officer Bintorio’s affidavit stated that:

On July 13, 2009, this Officer
received information that there
was a brown and silver rifle in
Pablo Max’s house located in
Airai.  The house is located
across the street from Ivan
Rudimch’s house and said
house is white and burgundy
in color.  This information was
obtained from a CI who
personally held and viewed the
rifle on July 13, 2009. 

Appellant argues that Officer
Bintorio’s affidavit included false statements
made knowingly, or at least with reckless
disregard for the truth.  First, the color of the
gun seen by Remengesau on July 13, 2009,
was not brown and silver but brownish-red.
Second, Remengesau never stated that the gun
he saw was a rifle.  Rather, he described it as
a gun and concluded that there must be two
guns in the house.  Third, Remengesau never
held the gun on July 13, 2009, but merely
observed it through a window.  

Appellee argued at the hearing on
September 23, 2010, that Appellant failed to
make a substantial showing that Officer
Bintorio knowingly and intentionally made the
false statements that appeared in the search
warrant affidavit.  However, Appellee did not
address whether the false statements were
made with reckless disregard for the truth.
Appellant argued that, at a minimum, Officer
Bintorio acted with reckless disregard for the
truth because just hours before writing the

search warrant affidavit, he had taken
Remengesau to Alik’s house, had heard
Remengesau’s account of what he saw in
Alik’s house, and even hand-wrote
Remengesau’s statement for him to sign.  This
Court agrees with Appellant that Officer
Bintorio was aware of the facts on July 13,
2009: that Remengesau had seen a brownish-
red gun inside Alik’s house, that he did not
describe the gun as a rifle, and that he did not
handle the gun on July 13.  The false
statements made by Officer Bintorio in the
search warrant affidavit show at least a
reckless disregard for the truth when the
officer had very recently heard Remengesau’s
account of what he saw in Alik’s house and
the officer had hand-written a statement for
Remengesau to sign.  If, while writing the
search warrant affidavit, Officer Bintorio had
any doubt as to his recollection of the facts, he
could have very easily consulted the statement
that he wrote for Remengesau.  As to
Appellee’s argument that Officer Bintorio’s
mistakes in the affidavit are attributable to his
lack of mastery of the English language, this
Court is not convinced.  Having read the
affidavit, in addition to Remengesau’s
statement translated by Officer Bintorio, the
Court finds that Officer Bintorio has a
sufficient command of the English language to
properly portray the basic facts of
Remengesau’s July 13, 2009, account without
making errors like the ones in this case.  

Although Appellant clears the first
hurdle of the test to obtain a Franks hearing,
he fails to meet the second prong because the
false statements included in the search warrant
affidavit were not necessary to the finding of
probable cause.  Removing the offending
language, the relevant portions of the affidavit
read: “On July 13, 2009, this Officer received
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information that there was a [] [gun] in Pablo
Max’s house . . . .  This information was
obtained from a CI who personally [] viewed
the [gun] on July 13, 2009.”  The handwritten
note, upon which Officer Bintorio could have
relied for this affidavit, provides no indication
that the informant suspected the gun was an
air rifle or a BB gun.  Instead, the note states
that Remengesau suspects that there are two
guns in the house.  Only in his affidavit dated
September 22, 2010, does Remengesau
speculate that the gun he saw on July 13 could
have been an air gun.  Even in his September
22 affidavit however, Remengesau does not
state that he informed Officer Bintorio of his
suspicion at the time.  

[2] Appellant argues that when the false
information is removed, the affidavit does not
necessarily describe illegal activity.4

However, the question facing a judge
reviewing a search warrant application is
whether the affidavit “demonstrates in some
trustworthy fashion the likelihood that an
offense has been committed and that there is
sound reason to believe that a particular search
will turn up evidence of it.”  ROP v. Gibbons,
1 ROP Intrm. 547A, 547H (1988) (citing
United States v. Aquirre, 839 F.2d 854,
857-58 (1st Cir. 1988)).  Here, a reasonable
judge could have found that Officer Bintorio’s
edited affidavit contained probable cause that
Alik had possession of a prohibited firearm to
justify the issuance of the search warrant for
Alik’s house.  Because we affirm the trial
court using de novo review, the trial court
would also certainly clear the more deferential

standards of review for clear error and abuse
of discretion.  Thus, Appellant was properly
denied a Franks hearing because he failed to
show that the false statements included in
Officer Bintorio’s affidavit were necessary to
the finding of probable cause.  

B.  Whether Sufficient Evidence Was
Presented at Trial to Support Appellant’s
Conviction

Appellant’s second argument on
appeal is that insufficient evidence was
presented at trial to support his conviction of
one count each of Possession of a Firearm and
Possession of Ammunition.  First, he contends
that insufficient evidence was presented that
he knowingly and unlawfully possessed, or
had in his custody or control, a firearm and
ammunition.  Second, Appellant argues that
Officer Bintorio’s inconsistent statements
amounted to an extraordinary circumstance
warranting the reversal of his conviction.  This
Court’s review for sufficiency of the evidence
to support a conviction is very limited.  We
review for sufficiency only to determine
“whether, viewing the evidence in the light
most favorable to the prosecution, and giving
due deference to the trial court’s opportunity
to hear the witnesses and observe their
demeanor, any reasonable trier of fact could
have found the essential elements of the crime
were established beyond a reasonable doubt.”
Aichi v. ROP, 14 ROP 68, 69 (2007).  The
Appellate Division should not reweigh the
evidence.  Id.  It should only determine
whether there was any reasonable evidence to
support the judgment.  Id. (quotation marks
omitted).  Even if this Court would have
decided the case differently as the trier of fact,
the conviction must be upheld.  Id. 

 It is not illegal to possess a gun in the Republic,4

such as an air gun or BB gun, so long as it is not
a firearm.  See 17 PNC §§ 3303(c) (the definition
of “firearm” does not include air guns), 3404(d)
(definition of “firearm”).  
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[3] To prove the charges against
Appellant, the Republic had to establish
beyond a reasonable doubt that on or about
July 13, 2009, Alik knowingly and unlawfully
possessed or had in his custody or control: a)
a firearm, and b) ammunition.  See 17 PNC
§ 3306.  A person acts “knowingly” when he
is aware that he possessed or had custody or
control over a firearm and ammunition.  See
17 PNC § 3303(e).  To “possess” means “to
have in one’s actual or constructive custody or
control.”  17 PNC § 3303(i).  “Constructive
possession exists when a person has the power
and intention to exercise dominion and control
over an object.”  United States v. Payton, 159
F.3d 49, 56 (2d Cir. 1998).  “In making this
determination, courts examine, inter alia,
whether the defendant exercised dominion and
control ‘over the premises in which the
firearms are located.’” United States v.
Dhinsa, 243 F.3d 635, 676 (2d. Cir. 2001),
cert denied, 120 S. Ct. 1443 (2000).      

At trial, Officer Bintorio testified that
on July 13, 2009, he and other officers
executed a search warrant at Alik’s house
located in Ochelochel, Airai.  When the
officers arrived, they encountered Alik on the
front porch.  The officers asked Alik to come
inside with them, and they entered the house.
Nobody besides the police officers and Alik
was present inside the house, and it did not
appear to Officer Bintorio that anybody else
lived there.  Officers located a gun leaning
against a wall inside the house.  Officer
Bintorio testified that Alik told the officers
that is was his gun and that it had been with
him for a long time.  Officer Bintorio later
testified that he did not see Alik’s reaction
when the gun was located because he was
busy searching the house.  On cross-
examination, Officer Bintorio testified that he

never had a conversation with Alik while
executing the search warrant.  After the
officers secured the gun, they continued
searching the house.  A single round of
ammunition was found inside a woven basket
on a counter in the kitchen area.  Officer
Bintorio later confirmed that the firearm, a
.30-.30 caliber rifle, was functional by test-
firing it.

Alik testified that on the date the
search warrant was executed, he was outside
the house when the officers arrived.  He
testified that he had lived in the house for two
years, although he denied that it was his
“residence.”  He added that he was not the
owner of the house.  Alik testified that there
were other people’s belongings in the house
when he moved in, and that there were rooms
in the house that he did not enter.  He further
testified that he had no knowledge that there
was a gun or ammunition in the house and that
he had never before seen Exhibit 1.  Finally,
Alik denied that he was present in the house
while the search was being conducted and
denied making a statement to Officer Bintorio
that he recognized the rifle.  No testimony was
elicited that anyone other than Alik exercised
dominion over the house.  

After reviewing the evidence in the
light most favorable to the prosecution, any
rational trier of fact could have found the
essential elements of the crimes of possession
of a firearm and possession of ammunition
beyond a reasonable doubt.  The crux of
Appellant’s argument is that he did not
possess the firearm or ammunition; however,
sufficient evidence was presented to prove,
beyond a reasonable doubt, that Appellant
exercised dominion and control over the
premises in which the rifle and ammunition
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were located, thereby putting him in
constructive possession of those prohibited
items.  

[4, 5] Appellant’s second argument on the
issue of sufficiency is that Officer Bintorio’s
testimony was so incredible that the trial court
could not have reasonably relied on it to
convict Appellant.  Ordinarily, “[w]here there
are two permissible views of the evidence, the
factfinder’s choice between them cannot be
clearly erroneous.”  Omelau v. ROP, 5 ROP
Intrm. 23, 24 (1994).  However, in
extraordinary circumstances, a credibility
issue may warrant the reversal of a criminal
conviction on appeal.  Iyekar v. ROP, 11 ROP
204, 206-07 (2004) (finding no extraordinary
circumstances to overturn the conviction on
the basis of credibility because “[t]o
acknowledge that [the witness’] credibility
was subject to legitimate attack . . . does not
by itself make it so untrustworthy that no
reasonable fact-finder could credit his
testimony.”); Omelau v. ROP, 5 ROP Intrm.
23, 24 (1994) (finding no extraordinary
circumstances to override the deference
usually given to a trial court’s credibility
determinations, even where witnesses testified
inconsistently with prior statements given to
the police and were arguably biased).  

In ROP v. Tmetuchl, 1 ROP Intrm. 443
(1998), a credibility issue warranted the
reversal of a conviction on appeal.  In that
case, the key witness linking the three
defendants to the murder of President
Remeliik had, prior to trial, told three different
stories to the police, two of which did not
inculpate the defendants at all; had told at
least three different versions of the facts
incriminating the defendants; and had failed
three separate polygraph tests, twice recanting

her statements and admitting she had lied only
to re-recant twice more and again incriminate
the defendants.  Tmetuchl, 1 ROP Intrm. at
447-456.  Given this background, it was fair
for the court to conclude, as one member of
the panel put it, that "[b]y the time of trial [the
government's key witness] had completely
destroyed her own credibility."  1 ROP Intrm.
at 496 (King, J., concurring and dissenting). 

In the present case, however,
Appellant does not meet the high standard set
by Tmetuchl.  Appellant is correct that Officer
Bintorio first testified that he heard Appellant
make the statement–“that’s my gun, it’s been
with me for a long time”–but then later stated
that he did not notice if Appellant had a
reaction when the gun was located because he
was busy searching the house.  Officer
Bintorio also testified on cross-examination
that he never had a conversation with
Appellant.  Like the conflicting accounts of
the questionable witnesses in Omelau and
Iyekar, although Officer Bintorio’s
inconsistent statements are subject to
legitimate attack, his testimony was not so
untrustworthy that no reasonable fact-finder
could credit his testimony.  Indeed, his
inconsistent statements about whether he
spoke with Appellant during the execution of
the search warrant did not come close to the
level of the sweeping lies and retractions that
were made by the key witness in Tmetuchl.
The trial court, having observed Officer
Bintorio’s demeanor and having heard all the
evidence, was in the best position to consider
his potential bias, to assess the possible
reasons for his inconsistent statements, and to
decide whether he should be believed or not.
Because it was reasonable for the trial court to
credit Officer Bintorio’s testimony, we are not
in a position to overturn Appellant’s
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conviction. 

C.  Whether Appellant Had Effective
Assistance of Counsel

[6] Appellant’s third argument is that he
was denied effective assistance of counsel
because his counsel filed the motion to
suppress within 30 days of the trial date, in
violation of Rule 12(c) of the ROP Rules of
Criminal Procedure.  To succeed on a claim of
ineffective assistance of counsel, a defendant
must show that his attorney’s performance
was deficient and that the deficiency
prejudiced the defense.  Ngirailild v. ROP, 11
ROP 173, 174 (2004).  “These two elements
of proof need not be addressed in any
particular order, and a court considering the
issue need not address one element where the
defendant has failed to make the necessary
showing with respect to the other.”  21A Am.
Jur. 2d Criminal Law § 1137 (2008).

Contrary to Appellant’s argument,
Appellant was not prejudiced by his counsel’s
late filing of the motion to suppress.
Although the motion to suppress was untimely
filed, the trial court considered and denied the
motion on its merits, finding that Appellant
failed to make a substantial preliminary
showing as required by Franks.  When
Appellant filed a motion to reconsider the
denial of the motion to suppress, the trial court
granted the motion and permitted argument to
take place on the merits of whether to grant a
Franks evidentiary hearing.  The trial court
denied the motion to suppress a second time,
not because it was untimely filed, but again
because Appellant had failed to satisfy the
threshold requirement of making a substantial
preliminary showing.  Because there was no
prejudice to Appellant as a result of the late

filing of his motion to suppress, the Court
finds that Appellant was not denied effective
assistance of counsel. 

III.  CONCLUSION

Accordingly, for the reasons set forth
above, the trial court’s denial of Appellant’s
pre-trial motions is AFFIRMED and
Appellant’s convictions are AFFIRMED.
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[1] Corporations and Partnerships:
Dissolution

Where a partnership is “at will,” any partner
may dissolve it as long as the dissolving
partner gives notice to the copartner of the
intent to dissolve the partnership.

[2] Corporations and Partnerships:
Dissolution

Actual dissolution of a partnership vitiates any
need for judicial dissolution.

[3] Corporations and Partnerships:
Dissolution

 Dissolution does not end the partnership, but
instead commences a period of winding up.

[4] Corporations and Partnerships:
Winding up

Typically, the wind-up involves selling the
business’s assets, paying its debts, and
distributing the net balance, if any, to the
partners in cash according to their interests.

[5] Corporations and Partnerships:
Accounting

An accounting typically runs hand-in-hand
with dissolution and winding up. An
accounting is an action to determine the rights
and liabilities of the partners.  The goal of an
accounting is to ascertain the value of the
partners’ interest in the partnership as of a
particular date, typically the date of
dissolution, and to determine the existence of
any profits or losses.

[6] Corporations and Partnerships:
Accounting

Actions for accounting of partnership assets
and liabilities lie in equity.

[7] Corporations and Partnerships:
Accounting

Where neither party established that he was
denied access to business records and an
accounting prior to trial, there is no right to a
court-ordered accounting.  

[8] Corporations and Partnerships:
Receipt of assets

The liabilities of the partnership are to be
resolved prior to any partner receiving part of
the firm’s assets.  

[9] Corporations and Partnerships:
Misappropriation of assets

One partner cannot generally maintain an
action at law against a copartner for a
misappropriation of partnership moneys.

[10] Corporations and Partnerships:
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Wrongful dissolution

No claim for wrongful dissolution will lie
where partnership was one at will.

[11] Damages:  Punitive Damages

Punitive damages is defined as damages, other
than compensatory or nominal damages,
awarded against a person to punish him for his
outrageous conduct and to deter him and
others like him from similar conduct in the
future.

[12] Damages:  Punitive Damages

Factors to be considered in assessing punitive
damages include the character of the
defendant’s act, the nature and extent of the
harm to the plaintiff that the defendant caused
or intended to cause and the wealth of the
defendant.

[13] Damages:  Punitive Damages;
Corporations and Partnerships:
Availability of punitive damages

Punitive damages in a partnership context are
awarded based on malice or acts undertaken
with wanton and reckless disregard to the
rights of others.

Counsel for Plaintiff:  Kevin Kirk
Counsel for Defendant:  Mark P. Doran

ALEXANDRA F. FOSTER, Associate
Justice:

I.  FINDINGS OF FACT

In February 2004, Plaintiff Nelson
Masang approached his adoptive brother,

Defendant Sam Masang,  to form a1

partnership to sell automotive parts.  (Pl.’s Ex.
2.)  As a long-time businessman, Sam had the
money and business acumen, and Nelson had
the specific knowledge and contacts within the
NAPA automotive parts industry.  The
business, NS Auto Parts Supply International
(“NS Auto Parts”), was a sub-distributor for
NAPA brand auto parts in Palau under an
agreement with Bisnes-Mami Inc., a Guam
corporation.  The agreement specified that
Nelson and Sam were each 50% owners of the
business.  The business was located on Sam’s
property, and he was paid $2,000 per month in
rent.  Nelson was the managing partner of NS
Auto Parts, receiving a monthly salary of
$2,400.   Sam was not involved in the day-to-2

day operations, but he regularly reviewed
business records to keep apprised of the sales,
inventory and payments. 

NAPA (through Bisnes-Mami, Inc.)
provided NS Auto Parts with inventory and
computers.  Sam and Nelson took out loans to
cover payments for inventory, staffing and
other expenses.  In June 2006, Sam and
Nelson “rearranged” their debts and secured a
$308,394.57 loan from the National
Development Bank of Palau (NDBP).  This
new loan was motivated in part by a
requirement to pay $249,000 to Bisnes-Mami,
Inc. for inventory.  As collateral for the loan,
Sam mortgaged his property in Malakal,

  Because the parties share the same last name,1

the Court will distinguish them by using their first
names.

  Nelson was the right choice for managing2

partner since he had worked for NAPA
distributorships and subdistributorships both in
Guam and Palau for 12 years before starting this
business in 2004. 
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including his buildings and his home, and
Sam and Nelson executed a chattel mortgage
over the assets and inventory of NS Auto
Parts.  Both Sam and Nelson are jointly and
severally liable for repayment of the loan.

While NS Auto Parts was able to
service its debts, and cover its employees’
salary and overhead costs, it was not a
profitable endeavor.  Sam received rent and
Nelson his salary, but the parties never split
any business profits.

In June 2006, Nelson borrowed $4,000
from the NS Auto Parts to purchase a van.
Soon thereafter, he turned the van over to the
partnership as a delivery vehicle.  $ 150 was
deducted from his biweekly paycheck to repay
that loan, even after the van had been
bequeathed to NS Auto Parts.  Sales in 2008
and 2009 were particularly poor.  Although
Nelson concedes that the business was not
profitable, he could not recall specifics about
how much money the business was losing
each month, nor could he recall how much
money the company paid on its monthly debts.
He testified that the accountant prepared the
checks, and he signed them.  Sam held several
conversations with Nelson about the poor
profitability of their joint endeavor, but Sam
did not volunteer ideas for maximizing
revenue or minimizing liabilities.  At no point
did Sam warn Nelson that he was going to end
the partnership if it did not turn the corner and
become profitable.
 

On March 20, 2009, Sam sent Nelson
a letter stating, in relevant part, that NS Auto
Parts has not been a profitable business since
its inception, and that he faced the possibility
of losing his property, as well as the inventory
of the store, upon foreclosure.  (Pl.’s Ex. 31.)

With that, Sam wrote that he had “no choice”
but to relieve Nelson of his duties as manager:
 

Effective as of Friday, March
27, 2009, you will be on ‘paid’
leave and will not need to go
to the Auto Parts Store until
further notice, or as you may
be needed ....  I also formally
request you to provide me with
all keys for all locks for the
doors, and any keys for any
filing cabinets or other locks
for the premises, by March
27th.  After the assessment by
NAPA representatives, they
will help me to make a
decision as to whether or not
the NAPA Auto Parts Store
will remain open, or will be
permanently closed.

. . . . After receiving the
assessment from the NAPA
representatives, I will be able
to decide if we will need to
dissolve our partnership
arrangement, and we will need
to settle accounts between us
relating to the NAPA Auto
Parts business. 

Nelson was surprised by Sam’s
letter—according to Nelson, although Sam
had previously complained of nonexistent
profits, he had not pinned that problem on
Nelson’s management of the business.  After
several attempts at speaking with Sam proved
fruitless, Nelson retained legal counsel.  (Pl.’s
Ex. 33.)

On March 27, 2009, Sam sent another
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letter to Nelson stating, in relevant part: 

After 5:00 PM today, I will put
a chain and padlock on the
door of the store until further
notice.  Furthermore, our
partnership together will
terminate immediately by next
week, unless you cooperate in
full according with my letter to
you dated March 20, 2009.  In
addition, if you do not respond
by Monday morning, March
30, 2009, then NS Auto Parts
will remain closed until we
liquidate all assets and
liabilities of the company.  

Sam followed through on his threat
and locked Nelson out of the business on
March 27, 2009, because apparently Nelson
did not “cooperate in full.”  Nelson did not
attempt to return to work after Sam locked the
doors on March 27.  Further, Nelson did not
“respond” to Sam’s satisfaction by March 30.
Nelson received his last paycheck on that date.
 After March 27, Sam assumed all assets and
liabilities of the partnership, but did not
liquidate them as promised.  Instead, Sam
entered a new NAPA distribution agreement
with the successor to Bisnes-Mami, Inc., in
May 2009. 

Sam contends that while he attempted
to work with Nelson regarding the wind-up,
Nelson refused to respond.  Conversely,
Nelson contends that Sam simply took
possession of the partnership assets and failed
to provide him with an accounting or
payment.

II.  ANALYSIS AND CONCLUSIONS
OF LAW

A.  Parties’ Claimed Damages and Relief

The parties seek relief on several
grounds.  In his complaint, Nelson seeks: 

(1) judicial dissolution of the
partnership;
(2) an accounting by the defendant of
all dealings and transactions involving
the partnership since March 27, 2009;
(3) an order requiring liquidation of all
partnership property and the proceeds
divided among the parties according to
their interests; and 
(4) “compensatory damages, punitive
damages, and attorneys fees.”  

In his counterclaim, Sam seeks:
 

(1) a decree that the partnership was
dissolved in March 2009; 
(2) a decree that the parties voluntarily
agreed to dissolve the partnership,
with Nelson taking benefits as may be
proven, and Sam undertaking
liabilities and benefits as may be
proven; 
(3) an accounting of the partnership
assets and liabilities; 
(4) an accounting of partnership assets
wrongfully converted by Nelson and
restoration of such property;
(5) an accounting of the contributions
made to the partnership by Sam
Masang and judgment that Nelson
owes Sam for such contributions; 
(6) an accounting of all partnership
losses and entry of judgment against
Nelson; and 
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(7) general damages, punitive
damages, costs, and attorneys’ fees.

B.  Dissolution   

[1] The parties were each half-owners of
the business, and the partnership maintained
no fixed term of operation or aimed at
completing a particular undertaking (other
than perpetually selling auto parts).  The
partnership was therefore “at will,” and either
partner could dissolve it as long as the
dissolving partner gave “notice to the
copartner of the intent to dissolve the
partnership.”  See 59A Am. Jur. Partnership
§ 82.

Sam unambiguously gave notice of his
intent to dissolve the partnership on March 27,
2009.  By locking Nelson out of the business
on that same date, Sam caused the dissolution
of the partnership.  See id. § 569 (“Dissolution
is ... available on grounds of the wrongful or
forcible exclusion of one partner from the
place of business of the firm.”). Cf. Platt v.
Henderson, 361 P.2d 73, 80 (Or. 1961)
(partnership was dissolved when defendant
left the firm’s offices and moved to his new
quarters).  Sam then entered into a new
agreement to distribute NAPA auto parts in
May 2009; NS Auto Parts –Sam and Nelson’s
partnership– was no longer operational as of
May 2009.3

[2] Sam’s dissolution of the partnership on
March 27, 2009, vitiates any need for judicial
dissolution, as requested by Nelson.  See 59A
Am. Jur. Partnership § 561 (“A prerequisite to
the judicial dissolution of a partnership is its
actual existence at the time dissolution is
sought.”). 

C.  Wind-Up

[3, 4] Inasmuch as Sam expelled Nelson
from the business in March 2009, he violated
Nelson’s right to participate in the wind-up
and termination of NS Auto Parts.  Id. § 704
(All partners have a right to wind up the
partnership’s affairs.).  “Dissolution does not
end the partnership, but instead commences a
period of winding up.”  Id. § 584.  Typically,
the wind-up involves “selling [the business’s]
assets, paying its debts, and distributing the
net balance, if any, to the partners in cash
according to their interests.”  Id. § 550; see
also id. § 702 (discussing the wind-up
process).  What distinguishes the facts in this
case from those cited in every other
partnership wind-up case is that the
partnership here was not profitable, and
therefore the main reason for a wind-up,
namely the disgorging of profits to the
partners in equitable shares, does not hold true
here.

Nelson’s inability to participate in the
wind-up would normally entitle him to a share
of any profits received during the wind-up
process.  Accordingly, Nelson seeks an
accounting of the business after March 27,
2009.  However, NS Auto Parts was never a
profitable business.  Though Nelson received
a salary for his work as manager, and Sam
received rent for the business’s use of his
property, no actual profits were ever split

 Sam points to 59A Am. Jur. Partnership § 569 as3

grounds for judicial dissolution based on the
expulsion of a partner.  However, the provision
assumes that the partnership continued in the
absence of the excluded partner.  Here, though
Sam assumed the assets and liabilities of the
business, NS Auto Parts no longer existed as a
business entity by the time Sam filed his
counterclaims. 
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amongst the partners.  Moreover, there is
nothing in the record indicating that NS Auto
Parts was on the verge of becoming a
profitable business after March 27, 2009.  To
the contrary, the income statements for March,
April and May 2009 show the business
repeatedly losing money.

As the partner in control of the
business after dissolution, Sam is the only one
who could have supervised the wind-up
process, but he failed to initiate a proper wind-
up of NS Auto Parts—though he indicated in
his letters to Nelson that he intended to do so.
Instead, he just converted the assets of NS
Auto Parts into his new business.  Had Sam
properly performed a wind-up by liquidating
the assets of NS Auto Parts, the Court would
have a basis for determining the amount due,
or owing, to each partner.  Such a
determination is impossible at this juncture
–two years after the dissolution of the
business.  Further, the parties have offered no
analysis of the March 2009 business records,
which both parties apparently had access to
prior to trial, to support a proposed division.

D.  Accounting

[5-6] An accounting typically runs hand-in-
hand with dissolution and winding up.  See,
generally, 59A Am. Jur. Partnership § 667.  It
is “an action to determine the rights and
liabilities of the partners.  The goal of an
accounting is to ascertain the value of the
partners’ interest in the partnership as of a
particular date, typically the date of
dissolution, and to determine the existence of
any profits or losses.”  Id.  Actions for
accounting of partnership assets and liabilities
lie in equity.  See id. § 669.  Because an
accounting would be impossible based on the

numbers tendered, and a dissolution would be
financially disadvantageous for both parties,
there is no good reason to order an accounting,
liquidation and distribution of assets and
losses under the circumstances.

[7] First, because neither party established
that he was denied access to the March 2009
business records and an accounting prior to
trial, there is no right to a court-ordered
accounting.  59A Am. Jur. Partnership § 379
(“In order to enlist the aid of a court of equity
in vindicating a right to accounting, the
[movant] must show (1) a [timely] demand for
the accounting; and (2) the failure or refusal
by the partner with the books, records, or
other assets of the partnership in his or her
possession to account to the other partner or
partners.”); see also id. § 676 (“[A]n essential
element of an action for accounting on the
dissolution or termination of a partnership is
a prior demand for an accounting and a failure
or refusal to account by the partner with the
books, records, profits or other assets of the
partnership in his or her possession.”).
Obviously, Sam had access to the documents
and could “determine the existence of any
profits or losses” without the aid of a court
order.  As for Nelson, it appears that he
declined to play a role in the “assessment,”
which Sam proposed in his March 20 letter,
and nothing in the record reflects that he
demanded an accounting thereafter.

Moreover, the records submitted to the
Court provide only a speculative basis for an
accounting (and subsequent division of assets
and liabilities), which is insufficient.  For
instance, the NS Auto Parts’ balance sheets
submitted by the parties indicate values for the
business’s assets, inventories and liabilities,
but Sam testified credibly that these numbers
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are not accurate.  Sam provided alternative,
significantly lower numbers based on a third
party’s assessment, but Nelson rightly pointed
out the difficulty of reliance upon these
numbers when the third party was not
available for testimony or cross-examination
at trial.  In sum, neither side provided viable
numbers upon which the Court, or even better
an accountant, could rely to reach a proper
accounting of the assets and liabilities of this
partnership in March 2009.

[8] Finally, even if the Court were
provided a basis to distribute assets and
liabilities based on each party’s interest, it is
unlikely that either party would benefit
financially.  The liabilities of the partnership
are to be resolved prior to any partner
receiving part of the firm’s assets.  59A Am.
Jur. Partnership § 764.  Therefore, if
liquidation of the assets and inventory was
ordered (which would likely result in a
substantial loss on investment), creditors such
as NDBP would be repaid first.  It appears that
the liabilities of NS Auto Parts as of March
2009 matched or exceeded outstanding
liabilities, and no one presented evidence to
prove otherwise.4

Nelson’s request for an accounting of
business assets and liabilities after March 27,
2009, is therefore denied as he would receive
no benefit from such an accounting.  Sam’s
requests for an accounting is also denied
because he has presented no evidence that
such a court order is necessary.  Importantly,
he has cited no authority requiring the Court
to order an accounting under  circumstances
where he already has unfettered access to the
relevant documents.

Despite being excised from the
partnership, Nelson may remain liable to
NDBP for the remainder of the 2006 loan.
Sam has since taken control of the assets and
inventory however, and it would be
inequitable for Nelson to be liable to NDBP
when he is deprived of access to any potential
profits or salary from the partnership.
Therefore, though accounting, liquidation and
division of assets and liabilities is not justified
for the reasons discussed above, it would be
equitable to order Sam to indemnify Nelson
for any personal losses that Nelson may incur
should NDBP foreclose upon its loan.  This

  Of note, no one testified as to the proper basis4

for determining a division of debts and assets
based on a calculation of each partner’s interest.
Such a calculation would take into consideration
the capital contributions by each partner.  Here, by
mortgaging his properties in order to secure the
loan, Sam’s capital contributions far exceed those
of Nelson.  See generally 59A Am. Jur.
Partnership §§ 631-633.  Conversely, Nelson cites
the difficult-to-quantify, but very real, asset which
he brought to the partnership, namely his long
term relationship with NAPA and Bisnes-Mami.
Again, although such an asset may be included in
an accounting, no one testified as to its value.

Even if the Court were to order a third-
party accounting of the assets and liabilities of NS
Auto Parts as of March 27, 2009, along with a
determination of each partner’s interest in the
partnership in light of capital investments and
services, to be paid for by the parties (such an
accounting would be a cost of the partnership and
borne by the parties as partners), the results would
be the same.  Following the accounting, the Court
would resolve any disputes regarding the
accounting process and ultimately order
liquidation of any assets and inventory that may
be attributable to NS Auto Parts.  Given the
liabilities of NS Auto Parts, the likely outcome of
such an accounting would be that both partners
would see no gains and instead be saddled with
the losses not resolved by liquidation of the assets.
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solution provides reasonable protection for
Nelson in light of the status of the inventory
and assets, and permits a means to pay off the
l o a n — t h r o u g h  S a m ’ s  o n g o i n g
business—without the likely losses that would
be incurred in a court-ordered liquidation of
inventory.   Moreover, because Sam5

unilaterally took it upon himself to assume the
assets and liabilities of the partnership, the
Court finds it equitable to relieve Nelson of
liability for his share of any losses suffered by
the partnership prior to March 27, 2009.  In
other words, Sam maintains possession of the
assets and inventory that may be attributable
to NS Auto Parts, but he has no claim against
Nelson for contribution as to the losses of NS
Auto Parts and must indemnify Nelson against
personal liability for NS Auto Parts loans,
including any liability to NDBP.  

E.  Compensatory or Actual Damages

[9] To the extent that Sam seeks damages
based on Nelson’s alleged misappropriation of
partnership funds, his claim must be denied.
“One partner cannot generally maintain an
action at law against a copartner for a
misappropriation of partnership moneys.”  Id.
§ 369  Thus, Sam’s allegations that Nelson
charged fuel to the partnership for his personal
use, converted partnership cash to his own
benefit, and used partnership assets for his
personal benefit cannot form a basis for
compensatory damages (though such actions
might be relevant in an accounting and
equitable division).   6

Similarly, Nelson cannot maintain an
action for compensatory damages based on
Sam’s alleged conversion of NS Auto Parts
assets and inventory, because the assets and
inventory were partnership property (although,
again, such “conversion” might be relevant in
an accounting and equitable division of
assets).   Id. § 364 (“Generally, a partner7

cannot maintain an action for trover or
conversion against a copartner in respect to
partnership property ....”).  Nelson’s reliance
on 59A Am Jur Partnership § 366, is
misplaced since that section speaks only to the
conversion by one partner of the other
partner’s separate property.

[10] Nelson has not otherwise established
an entitlement to compensatory damages for
wrongful dissolution or loss of wages.
Inasmuch as the partnership was one “at will”
that either partner could dissolve, Nelson
cannot maintain a claim for “wrongful
dissolution.”  See id. § 357 (“The right of
action for damages from a partnership
dissolution depends on the fact that the

 This solution appears in line with one of5

Nelson’s concerns, that he remains personally
liable for part of the NDBP loan. 

 Sam contends that Nelson wrongly took $1,6006

out of the partnership bank account in June and

July 2009 after the partnership was dissolved.
However, in his letter dated March 20, 2009, Sam
told Nelson that he was on paid leave, and the
subsequent communication (or lack thereof)
between the parties leaves an open question as to
whether Nelson paying himself what he believed
to be his rightful salary is a valid basis for
damages.

 This analysis also refutes Nelson’s argument that7

he should get some type of credit for his payments
toward the van.  The record reflects that Nelson
borrowed money from the partnership to purchase
the van and later the van was used for partnership
business.  Though Nelson voluntarily paid money
back to the partnership for the purchase of the
van, the funds are partnership funds and cannot
form the basis for a damages claim. 
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dissolution is brought about in violation of the
contract between the partners.  If a firm is one
dissolvable at will, a partner’s election to
dissolve the partnership is not a breach of the
partnership contract and there is no right to
recover damages resulting from the
dissolution, in the absence of a partnership
agreement to the contrary.”).  Moreover, as a
partner, Nelson cannot maintain an action for
damages based on discontinuation of his
salary.  See generally id. § 310 (under
common law, a partner is not entitled to
compensation for services to the partnership,
but compensation for management may be
taken into consideration in an accounting).

F.  Punitive Damages

[11, 12]   Finally, neither party has presented
sufficient evidence to support a claim for
punitive damages, costs or attorneys’ fees.
The award of punitive damages and attorneys’
fees is a discretionary matter.  W. Caroline
Trading Co. v. Kloulechad, 15 ROP 127, 128
(2008).  Punitive damages are defined as
“damages, other than compensatory or
nominal damages, awarded against a person to
punish him for his outrageous conduct and to
deter him and others like him from similar
conduct in the future.”  Restatement (Second)
of Torts§ 908(1).  “Factors to be considered in
assessing punitive damages include ‘the
character of the defendant’s act, the nature and
extent of the harm to the plaintiff that the
defendant caused or intended to cause and the
wealth of the defendant.’”  Kloulechad, 15
ROP at 129 (quoting Restatement (Second) of
Torts § 908(2)).  The burden is on the party
claiming punitive damages.  See 59A Am. Jur.
Partnership § 355.

[13] Punitive damages in a partnership

context are awarded based on “malice or acts
undertaken with wanton and reckless
disregard to the rights of others.”  Id.   Sam no
doubt treated Nelson shabbily, and Nelson
was understandably hurt by his brother Sam’s
actions, but such actions were not sufficiently
outrageous or malicious to justify punitive
damages.  See Johnson v. Gibbons, 11 ROP
271, 276 (Tr. Div. 2004) (Defendant’s beating
“an unarmed person with a baseball bat [so
badly that he broke his arm] in a public place
and in the absence of any threat of injury to
himself or any other persons” justified
punitive damages); Arugay v. Wolff, 7 ROP
Intrm. 226, 232 (Tr. Div. 1997) (trial court
awarded punitive damages where Defendant
raped one of the Plaintiffs and forced both
Plaintiffs to walk naked down the main street
of a village); Robert v. Ikesakes, 6 ROP 234,
239, 244 (1997) (trial court properly awarded
punitive damages of attorney fees where
defendants bulldozed plaintiffs’ partially-
constructed home).  Further, in the context of
a partnership, “actual damages usually must
be established first,” 59A Am. Jur.
Partnership § 355, and Nelson has proven no
actual damages.

As for Sam’s claim of punitive
damages, he introduced no evidence to
support a claim that Nelson acted
outrageously or maliciously to warrant
punitive damages.  Sam blind-sided his
brother, and summarily removed his
livelihood.  In response, Nelson sought the
advice of counsel, and continued to draw his
salary from the partnership’s bank account,
consistent with Sam’s decree in his March 20
letter.  Where is Nelson’s “outrageous” or
“malicious” conduct?  

As for attorneys’ fees and costs,
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neither party has established a right to
attorneys’ fees or costs based on contract,
statute or punitive damages and in the absence
of such, each party is responsible for his own
fees and costs.  See Kloulechad, 15 ROP at
128-29 (citing Rdialul v. Kirk & Shadel, 12
ROP 89, 94 (2005)).

III.  Conclusion

The Court holds that the partnership
between Sam and Nelson Masang was “at
will,” and was dissolved on March 27, 2009
by the actions of Sam Masang.  The
partnership was not a profitable enterprise and
neither party has shown that he would receive
a financial benefit were the Court to order an
accounting and liquidation of partnership
assets.  Accordingly, both requests for a
Court-ordered accounting of partnership assets
and liabilities and subsequent distribution of
profits and losses is DENIED.  Sam is
responsible for the resolution of all NS Auto
Part’s liabilities that may remain outstanding,
and will indemnify Nelson from future
liability for any NS Auto Part losses,
including any personal liability that Nelson
may incur should NDBP foreclose on the 2006
loan.  Finally, neither party has shown that he
is entitled to compensatory or punitive
damages, and the parties’ requests for costs
and attorney fees are also DENIED.

TOMMY E. REMENGESAU, JR.,

Appellant,
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R. Evid. 403.
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Appeal from the Trial Division, the Honorable
KATHLEEN M. SALII, Associate Justice,
presiding.

PER CURIAM:

Appellant Tommy E. Remengesau Jr. seeks
review of his convictions and sentence for
violations of the Palau Code of Ethics.   For1

the following reasons, we affirm the Trial
Division’s conclusions on all issues raised on
appeal with the exception of one.

BACKGROUND

This appeal concerns Remengesau
Jr.’s convictions for the failure to properly
disclose his interest in property in 2002 and
2003.  The Republic charged Remengesau Jr.
with violations of the Palau Code of Ethics,
which requires public officials to annually
disclose the following:  

The location and value of any
real property in the Republic
in which the public official or
candidate held a direct or
indirect ownership interest
having a fair market value of
$1,000 or more, and, if the
interest was transferred or
obtained during the disclosure
period, a statement of the
amount and nature of the
consideration received or paid
in exchange for such interest,
and the name of the person
furnishing or receiving the
consideration.

33 PNC § 605(c)(5).  If the official knowingly
or willfully violates this provision, she or he is

 Remengesau Jr. requests oral argument.  After1

reviewing the briefs and record, the Court finds
this case appropriate for submission without oral
argument.  ROP R. Civ. P. 34(a) (“The Appellate
Division on its own motion may order a case
submitted on briefs without oral argument.”).
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guilty of a misdemeanor, with the penalty set
out in 33 PNC § 611.

Remengesau Jr. was the President of
the Republic of Palau from 2000 through
2008, and thus was subject to the Palau Code
of Ethics reporting requirements.  In 2002 and
2003, he filed financial disclosure statements
as required by 33 PNC § 605.  The 2002
disclosure statement listed the following
information about land Remengesau Jr. had an
interest in through purchase or sale:

[TABLE OMITTED: 

SEE APPENDIX A]

The 2003 disclosure statement referred to the

2002 statement by certifying that Remengesau

Jr. had no assets of real property to report that

were not reported in the 2002 disclosure

statement.  

Review of land ownership documents

indicates that during that time, Remengesau

Jr. also owned the following properties: 

 

1.  Metangelrael, Cadastral Lot No.

015 C 01, located in Ngarchelong.

2.  Ibkes, Cadastral Lot No. 013 K 10,

located in Ngaremlengui, and received

from Patrick Remarii.

3.  Ngersei, Cadastral Lot No. 003 F

23, located in Ngarchelong.

4.  Bedudradebusech, Cadastral Lot

No. 017 K 02, located in

Ngaremlengui.

5.  Ibkes, Cadastral Lot No. 013 K 07,

located in Ngaremlengui.2

6.  Ngeribukel, Cadastral Lot No. 025
C 09, Melekeok.

Due to the discrepancies between the
properties he owned and the information he
disclosed, the Republic filed an information
against Remengesau Jr., bringing 19 counts
for violations of 33 PNC § 605(c)(5).  In
Counts 1-5, the Special Prosecutor alleged
that Remengesau Jr. failed to disclose the
transfer of five pieces of real property into his
possession.  In Counts 7-12, the Special
Prosecutor alleged that in his 2002 statement,
Remengesau Jr. failed to disclose information
about the location and value of properties he
had a direct or indirect interest in with a fair
market value of over $1,000.00.  Counts 13-19
are the same allegations for his 2003
statement.  Because the 2003 financial
statement referred back to the 2002 statement,
the lands addressed in Counts 7-12 align with
the lands addressed in Counts 13-19.  The
following chart lays out how the Counts align
with the land Remengesau Jr. had an interest
in, as well as the fair market value of each
property:3

[TABLE OMITTED: 

SEE APPENDIX B]

I.  Pretrial Motions

Prior to trial, Remengesau Jr. filed two
 motions to dismiss and a motion for bill of
particulars, all of which the Trial Division

  There are two separate properties referred to as2

Ibkes.

  At trial, Kenneth Uyehara was qualified as an3

expert witness regarding the property valuation.
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denied.  In his Motion to Dismiss the
Information, Remengesau Jr. argued that the
Special Prosecutor should not have been used,
and that the action was barred by the statute of
limitations.  In denying the motion, the court
reasoned that prosecution by the Special
Prosecutor was appropriate.  The court also
rejected Remengesau Jr.’s argument that the
statute of limitations for the action began to
run in 2004, during the ten hours between the
expiration of his first term as president and
when he was sworn in for his second term.
The court reasoned that the purpose of the
four-year statute of limitations is to avoid
investigating and prosecuting officials while
they are in office.  According to the court, that
purpose would be thwarted if the statute of
limitations started running before Remengesau
Jr. was out of office.    

The trial court also denied the Motion
to Dismiss Multiple Charges.  The motion
sought dismissal or election of Counts 2-5, 7-
12, and 13-19 because they were
multiplicitous.  The court rejected the
argument that all these counts amounted to
only one violation of 33 PNC § 605(c).  The
court reasoned that each count represented a
separate violation of the failure to disclose
transfer, and the failure to disclose  the
location and value of lands for 2002 and 2003.
According to the court, because the statute
provided separately for the requirement of
disclosing transfer and disclosing the location,
value and identity of who purchased or sold
the property, the counts were not
multiplicitous. 

II.  Trial

At trial, the court heard testimony from
Patrick Remarii, Naura Hideos, Bradley

Kumangai, Kenneth Uyehara, Miriam U.
Sakuma, and Casmir Remengesau.  Remarii
testified that after Remengesau Jr. met with
him in prison, he sold Ibkes to Remengesau Jr.
in 2000, and received $40,000.00–$20,000.00
in $100.00 cash denominations and
$20.000.00 in traveler’s checks in return.
Hideos testified that when she asked
Remengesau Jr. to purchase her property in
Ngeribukel, he agreed.  She received
$3,000.00 of the $30,000.00 purchase price,
and transferred the property to Remengesau Jr.
in 2002.  Uyehara testified as an expert about
the fair market values of the properties at
issue.  

Sakuma and Casmir  testified about4

the financial disclosure statements.  Sakuma
has been a member of the Ethics Commission
since 1999, and was the chairperson at the
time of trial.  She testified that the
Commission does not question the veracity of
the information on the disclosure forms, and
accepts forms that are filled out in summary
fashion.  Casmir testified that he completed
and submitted Remengesau Jr.’s financial
disclosure statements in 2002 and 2003.
Casmir testified that he looked at the land
documents for the Ngaremlengui and
Ngarchelong lands, and that he knew that
Ibkes had been purchased from Remarii.  He
also testified that he prepared the financial
disclosure statements to the best of his ability
and did not believe he was required to include
itemized descriptions of the separate lands.
Casmir stated that he thought combining the
properties based on their location was proper.
After he prepared the financial statements, he

  To avoid confusing Defendant and Casmir4

Remengesau, the Opinion refers to Defendant as
“Remengesau Jr.” and Casmir Remengesau as
“Casmir.”
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placed them in an envelope and sent it to
Remengesau Jr. for his signature.  

III.  Verdict

The trial court found Remengesau Jr.
guilty of violating the Code of Ethics
described in Counts 7, 8, 9, 11, 12, 13, 14, 15,
17 and 18.   The trial court noted that it was5

undisputed that Remengesau Jr. failed to list
the amounts paid for the lands and from whom
he purchased land.  The court rejected
Remengesau Jr.’s defense that he made a good
faith mistake in relying on Casmir to properly
fill out the form.  The court reasoned that the
defendant is presumed to know the law; all
public officials are educated about the Code of
Ethics; and it was highly unlikely that
Remengesau Jr. did not understand the
requirements of the financial disclosures,
given that he is a well-educated, seasoned
public official.  

In considering the intent element, the
court was persuaded by Remarii’s testimony
to conclude that the failure to disclose
information about the property was an attempt
to cover up Remengesau Jr.’s interaction with
Remarii.  Although Remengesau Jr. objected
to admission of his testimony as improper
character evidence, the court rejected that
argument, reasoning that Remarii's testimony
was relevant under ROP R. Evid. 404(b) as to
Remengesau Jr.’s intent in failing to disclose
information in the statements.

In its conclusions of law, the court
found Remengesau Jr. guilty of Counts 4 and
5, violations for failure to disclose properties

valued at over $1,000 that were transferred
into his possession in 2001.  These Counts
refer to his failure to disclose the 2001
acquisition of Bedudradebusech and Ibkes.

The court also found him guilty of
Counts 7, 8, 9, 11 and 12, the Code of Ethics
violations for failure to report ownership,
location, value and the person from whom he
acquired the property for lands owned in 2001
that were not reported in the 2002 disclosure
statement.  These Counts corresponded to
Metangelrael, Ibkes, Bedudradebusech and
Ibkes.

Finally, the court found him guilty of
Counts 13, 14, 15, 17 and 18 for failure to
disclose ownership,  location, value and
person from whom he acquired the properties
in his 2003 disclosure statement.  These
Counts correspond to the same properties
charged in Counts 7, 8, 9, 11 and 12.  The
Trial Division found Remengesau Jr. not
guilty of Counts 6 and 19, relating to the
failure to report the acquisition of Ngeribukel
in the 2003 disclosure statement.   6

IV.  Sentence

The Code of Ethics penalty statute
provides the following:

Any person who knowingly or
wil l ful ly violates  any
provision of this chapter is
guilty of a misdemeanor.  In
addition to other penalties
provided by law, a fine of up
to $10,000 shall be imposed

 The court also found him guilty of Counts 4 and5

5, but dismissed them at sentencing as  duplicative
of Counts 11 and 12.

 At the close of the Republic’s case, it moved to6

dismiss the remaining counts, Counts 1, 2, 3, 10
and 16, for failure to meet its burden of proof.  
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for each violation.  For
violations of the reporting
requirements, a fine of up to
three times the amount the
person failed to report properly
may be imposed for conviction
of each violation.  

33 PNC § 611(a).  The Republic sought the
maximum sentence–three times the amount
the Defendant failed to report and the
maximum $10,000 fine per violation–which
totaled $1,357,500.  Remengesau Jr. requested
a $1,000.00 fine on the condition that he
supplement the 2002 and 2003 disclosure
forms.

The court rejected both suggested
sentences.  In the court's view, the Republic's
sentence was too harsh because this was
Remengesau Jr.’s first prosecution under the
Code of Ethics.  And the Defendant's
suggestion was too lenient, given that
Remengesau Jr.’s conviction was for a
knowing violation of the Code of Ethics.  The
trial court also considered Remengesau Jr.’s
argument in his sentencing memorandum that
the charges were multiplicitous.  The court
rejected the argument that separate charges for
the 2002 and 2003 disclosure statements were
multiplicitous, reasoning that the statutes
“clearly and unambiguously require that
information be reported each year on the
financial disclosure statement of a public
official.”  However, the court accepted
Remengesau Jr.’s argument that the failure to
report information on the location and value
of properties on the disclosure forms, and the
failure to report the amount and nature of the
consideration received or paid in exchange
and the name of the person furnishing or
receiving consideration was only one violation

of 33 PNC § 605(c)(5).  Thus, upon
reconsideration, the trial court vacated the
convictions for Counts 4 and 5, leaving
Counts 11 and 12 intact.  

With that, the trial court assessed the
fine for the failure to report the location and
value of five properties, referenced in Counts
7, 8, 9, 11, 12, 13, 14, 15, 17 and 18.  The
court decided it would be appropriate to
impose a fine equivalent to the 2002
valuations of the properties:  Count 7
($6,700), 8 ($40,600), 9 ($9,200), 11
($86,700) and 12 ($13,200), totaling
$156,400.00.  This appeal followed. 

STANDARD OF REVIEW

[1] The Appellate Division evaluates the
Trial Division’s findings of fact under the
clearly erroneous standard of review.  Aichi v.
ROP, 14 ROP 68, 69 (2007).  Under this
standard, the Trial Division’s factual findings
will not be set aside if they are supported by
such relevant evidence that a reasonable trier
of fact could have reached the same
conclusion, unless the Court is convinced that
a mistake has been made.  Espong Lineage v.
Airai State Pub. Lands Auth., 12 ROP 1, 4
(2004).  Conclusions of law are reviewed de
novo.  Estate of Rechucher v. Seid, 14 ROP
85, 88-89 (2007).  And finally, discretionary
decisions are evaluated under the abuse of
discretion standard, where a trial court’s
decision will not be overturned unless the
decision was arbitrary, capricious or
manifestly unreasonable, or because it
stemmed from an improper motive.  Ngoriakl
v. Gulibert, 16 ROP 105, 107 (2008).  
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DISCUSSION

Remengesau Jr. argues that the Trial
Division committed reversible error in the
following ways:  (1) denying the motion for
judgment of acquittal; (2) amending the
information in the Verdict; (3) denying the
motion to dismiss argument that the charges
were time-barred; (4) rejecting the argument
that the counts charged were multiplicitous;
(5) imposing a penalty based on the fair
market value of the property; and (6)
admitting the testimony of Uyehara and
Remarii.  We address each issue separately.

I.  Motion for Judgment of Acquittal  

[2] Remengesau Jr. first argues that the
Trial Division erred in denying his motion for
judgment of acquittal.  He contends that the
prosecution failed to introduce evidence
sufficient to establish each element of each
offense beyond a reasonable doubt.  The
standard of review is clearly erroneous, and
the evidence is reviewed to determine
whether, in the light most favorable to the
prosecution, any reasonable trier of fact could
have found that the essential elements of each
crime were established beyond a reasonable
doubt.  Aichi, 14 ROP at 69.  “Where there are
two permissible views of the evidence, the
fact finder’s choice between them cannot be
clearly erroneous.” ROP v. Chisato, 2 ROP
Intrm. 227, 239 (1991) (internal quotations
and citations omitted).  

Remengesau Jr. simply disagrees with
the court’s evaluation of the evidence, which
is far from  reversible error.  According to
Remengesau Jr., Casmir reported the lands by
location and did not realize that he should
have itemized the properties separately, and

no reasonable trier of fact could conclude that
violations occurred based on that testimony.
He argues that the court misunderstood the
evidence in considering the identification
requirement.  In addition, Remengesau Jr.
argues that the trial court’s decision regarding
intent was clearly erroneous.  He asserts that
Casmir’s testimony showed that he did not
realize that he should have described the lands
differently, and thus it was an innocent
mistake not a knowing failure to disclose.

This argument fails.  There was
sufficient evidence to support the convictions.
Specifically, documentary evidence showed
that the disclosure simply referred to “Land”
in Ngarchelong and Ngaremlengui, when there
were five separate parcels of land in those
locations.  Further, the Republic’s expert
testified as to the fair market value of each
parcel, which, in total, far exceeded the
amounts reported in the disclosure statement.
All of the evidence was subject to the Trial
Division’s credibility and weight assessment;
it was not error to conclude that the Republic
met its burden.  As to the intent requirement,
again the court did not err.  The court
undertook a lengthy discussion of intent and
ultimately concluded that the Republic met its
burden.  Its reasoned decision was based on
the evidence of bills of sale and deeds of
transfer for the property, his signature on the
disclosure forms,  and Sakuma, Casmir and
Remarii’s testimony. 

II.  Constructive Amendment

Remengesau Jr. next claims that the
trial court committed reversible error by
including elements of 33 PNC § 605(c)(5) not
stated in the information.  The standard of
review of an amendment to an information is
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for harmless or reversible error.  See ROP R.
Crim. P 7(e).  

Under the Constitution of Palau, a
person accused of a criminal offense has the
fundamental right to be informed of the nature
of the accusation.  ROP Const. art. IV, § 7.
The information filed against the accused
must be a “plain, concise, and definite”
statement of the facts constituting the offense
charged.  ROP R. Crim. P. 7(c)(1).  An
amendment to an information describing the
offense charged is permitted if the substantial
rights of the defendant are not prejudiced.
ROP R. Crim. P. 7(e).  As there is no Palauan
case law addressing the issue, Remengesau Jr.
cites United States cases discussing
“constructive amendments” to indictments
that were prejudicial to the defendants, and
thus per se reversible.  See United States v.
Reasor, 418 F.3d 466, 475 (5th Cir. 2005);
United States v. Cancelliere, 69 F.3d 1116,
1121 (11th Cir. 1995).   Under this authority,7

a constructive amendment is per se reversible
when it “permits the defendant to be convicted
upon a factual basis that effectively modifies
an essential element of the offense charged.”
Reasor, 418 F.3d at 475.  

Remengesau Jr. argues that the Verdict
added the elements of failure to disclose the
nature and type of consideration paid for
property, and to whom Remengesau, Jr. gave
consideration for the property.  First he posits
that the amendment here is per se reversible

because the trial court’s consideration of the
identity and consideration requirements on the
disclosure form allowed the Republic to
convict Remengesau Jr. on a materially
different theory or set of facts than the
information charged.  He also claims that the
amendment prejudiced him and is thus a
reversible error because he was convicted of
offenses not originally charged.  See ROP R.
Crim. P. 7(e).  He also claims that the addition
of the identity and consideration elements
violates his right to be informed of the charges
against him.  See ROP Const. art. VI, § 7. 

Remengesau Jr. is correct that the
Verdict added two elements, but this is a
harmless–not a reversible–error.  In the
Information, Counts 7, 8, 9, 11 and 12 allege
violations of the Code of Ethics for failure to
disclose the location and value of property that
Remengesau Jr. had a direct or indirect
ownership interest in with a fair market value
of over $1,000 in the 2002 disclosure.  Counts
13, 14, 15, 17 and 18 make the same
allegations for the 2003 disclosure.  Thus, the
Information addressed only disclosure of the
location and value of property.  However, as
noted above, 33 PNC § 605(c)(5) also requires
that financial disclosure statements “shall state
for the reporting period”:

. . . if the interest was
transferred or obtained during
the disclosure period, a
statement of the amount and
nature of the consideration
received or paid in exchange
for such interest, and the name
of the person furnishing or
receiving the consideration.

At trial, the court convicted

  In the absence of applicable Palauan statutory or7

customary law, the “rules of the common law, as
expressed in the restatements of the law approved
by the American Law Institute and, to the extent
not so expressed, as generally understood and
applied in the United States, shall be the rules of
decision in the courts of the Republic in
applicable cases. . . .”  1 PNC § 303.
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Remengesau Jr. of Counts 7, 8, 9, 11, 12, 13,
14, 15, 17 and 18.  In describing the
violations, the court discussed the
consideration and identification element, and
so the Verdict considered elements not set
forth in the information. 

We find no constructive amendment.
Remengesau Jr. was not convicted based on
the addition of the identity and consideration
elements.  The Verdict is clear that the
conviction was based on the failure to disclose
the location and value of the property, as well
as the failure to describe the consideration
given and identify the person who sold or
received the property.  So the court’s
conclusion was not based on additional facts.
Because the change was not a constructive
amendment, the amendment is not per se
reversible.   We thus turn to whether the8

amendment was prejudicial and conclude that
it was not.  

The convictions for Counts 7, 8, 9, 11
and 12 and Counts 13, 14, 15, 17 and 18 did
not hinge on whether the 2002 and 2003

disclosure statements omitted the identity and
consideration requirements.  We acknowledge
that the Verdict references the additional
elements when the court describes the statute
and as an illustration of Remengesau Jr.’s
intent.  The Verdict notes the failure to
include the location and value of the property
transferred or owned, in addition to the failure
to identify the consideration and the person
who purchased or sold the property for Counts
4 and 5 and Counts 8, 11 and 12.  However,
the court ultimately states the following:  

The Republic has established
beyond a reasonable doubt that
Defendant did fail to disclose
the location and value of real
property,  as  wel l  as
information regarding the
n a t u r e  a n d  t yp e  o f
consideration and the person
D e f e n d a n t  g a v e  t h e
consideration to for the
property. . . 

The court concluded that the government
established a failure to disclose location and
value, and it also established the additional
elements.  The Trial Division’s use of the
phrase “as well as” indicates that the
convictions would remain, even without
consideration of the additional element.
Remengesau Jr. was therefore convicted based
on the elements described in the information;
the additional elements were not prejudicial.
The Trial Division’s change to the information
is therefore not reversible error.

III.  Statute of Limitations

[3] The third issue is whether the trial
court erred when it denied Remengesau’s

  The Republic argues that the Court should8

summarily deny Remengesau Jr.’s “constructive
amendment” argument.  It points out that the case
law Remengesau Jr. cites regarding constructive
amendment involves grand jury indictments, and
that the amendment is prejudicial in that context
because it deprives a defendant of his right to be
tried upon the charge in the indictment as found
by the grand jury.  In Palau, criminal defendants
do not have a constitutional right to be charged by
a grand jury; rather, defendants are charged
through the Information.  ROP R. Crim. P. 7(a).
The Republic asserts that Remengesau Jr.’s
“constructive amendment” argument fails due to
this difference.  As we conclude that a
constructive amendment did not occur, we need
not resolve this issue here.
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motion to dismiss the information as barred by
the four-year statute of limitations.  Since the
trial court reached a conclusion of law
regarding the statute of limitations, the
standard of review is de novo.  Isimang v.
Arbedul, 11 ROP 66, 69 (2004).  

Under 33 PNC § 611(a), the statute of
limitations for actions against public officials
under the Code of Ethics is four years,
beginning when the official leaves
government service.  We agree with the Trial
Division that the statute of limitations did not
begin to run until Remengesau Jr. was out of
office after his second term because he did not
leave government service until that time.  

Remengesau Jr. argues that the statute
began running when his first term as president
ended, on December 31, 2004, and so the
2009 information is time-barred.  Remengesau
Jr. cites no authority on point, and it is not a
logical interpretation of the statute.  For one,
the Republic points out that the plain meaning
of “leave” is to “to terminate association with:
withdraw from,” or “to remove himself from
participation in or association with.” (citing
the Merriam Webster online dictionary and
Webster’s II New College Dictionary).   This9

definition indicates a more permanent
separation.  Because Remengesau Jr. intended
to retake his office a few hours after his first
term ended, he did not “leave” government
service.  Moreover, we agree with the Trial
Division that the purpose of the four-year
limitation is to avoid investigations of a public
officer while she or he remains in that

position.  By the time Remengesau Jr.’s first
term ended, he had won a reelection for the
same office and planned to retake that office
almost immediately.  Based on his intent to
retake the same office immediately after his
first term, and the fact that the actual gap
between terms was just a few hours, the only
logical way to carry out that purpose is for the
statute to begin running after he completed his
second term.  Otherwise,  investigations for
the activities he conducted while president
would take place while he still held the same
office.   Accordingly, we affirm the Trial10

Division’s denial of the motion to dismiss on
statute of limitations grounds. 

IV.  Multiplicitous Counts

[4] Remengesau Jr. claims that the trial
court erred in denying Remengesau Jr.'s
motion to dismiss Counts 7, 8, 9, 11, 12, 13,
14, 15, 17 and 18 as multiplicitous.  The trial
court's conclusion of law regarding
multiplicitous counts is reviewed de novo.
Chieh-Chun Tsai v. ROP, 9 ROP 142, 143
(2002).  

[5, 6]     “It has been recognized that the
United States Constitution’s Double Jeopardy

  Words and phrases used in the Palau National9

Code “shall be read in their context and
interpreted according to the common and
approved usage of the English language.”  1 PNC
§ 202. 

  Our conclusion that the statute of limitations10

began running for Remengesau Jr. when he left
office after his second term is limited to his set of
facts.  It should not be construed to effectively
exempt individuals who have been elected to
several different public official positions from
being subject to the Code of Ethics, nor should it
be understood to mean that the statute of
limitations clock only starts to tick once the
officer is out of all public positions.  Rather,
because the determination of when the public
official leaves government services requires an
analysis of the public officer’s actions, a factual
investigation for each public officer is necessary.
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Clause, which is similar to Palau’s, protects
against (i) a second prosecution for the same
offense after acquittal or conviction; and (ii)
multiple punishments for the same offense at
a single trial.”  Kazuo v. ROP, 3 ROP Intrm.
343, 346 (1993).  Where a single offense is
alleged to have resulted in multiple violations
of the same statutory provision, or if multiple
offenses are alleged to have been charged as a
single offense, the court must determine what
the legislature intended as the “allowable unit
of prosecution.”  See United States v. Keen,
104 F.3d 1111, 1118-20 (9th Cir. 1996). 

He presents two arguments:  (1) the
five counts for the failure to disclose in the
2002 statement are one violation of 33 PNC §
605(c)(5); and (2) the 2003 disclosure
violations are duplicative of the 2002
disclosure violations because the 2003
statement merely adopted the 2002 statement.
We agree with the first argument, but not the
second.

As to the first argument, the Republic
concedes that the five counts comprising the
failures to disclose in the 2002 disclosure
statement, and the five counts corresponding
to the 2003 disclosure statement are each just
one violation of 33 PNC § 605(c)(5).  Each of
the counts arises under the same statute and
corresponds to only two disclosure statements.
Remengesau Jr. correctly points out that the
purpose of the law is to ensure that one
disclosure statement is filled out properly
every year, and the statute does not explicitly
state that each failure to disclose in the same
disclosure statement constitutes a separate
offense.  Thus, the convictions for Counts 7,
8, 9, 11, 12, 13, 14, 15, 17 and 18 are
multiplicitous, and constitute two, not ten,
violations.  We therefore select Counts 7 and

13 to remain intact and vacate the remaining
convictions.11

Remengesau Jr. next argues that the
2003 violation is multiplicitous of the 2002
violation.  According to him, because the
2003 statement simply certified that there
were no changes to the 2002 statement, there
was no additional impairment to the ethics
commission’s functions.  He references the
“unitary harm” rule, where repetition of the
same false statement does not constitute
separate charges because it does not cause
additional harm to the government.  See
United States v. Graham, 60 F.3d 463, 467
(8th Cir. 1995).  However, the Republic points
out that Graham does not apply here because
in Graham the defendant committed perjury
three times during the course of one case,
whereas here, Remengesau Jr. had a new
obligation every year to fill out disclosure
forms.  According to the Republic, the content
of the form may be factually related, but the
obligation to provide information is separate
each year. 

The Republic’s position is more
persuasive and logical.  Section 605(c)(5)
explicitly requires political figures to make
annual financial disclosures.  Every year there
is a new obligation to submit accurate

  For the sake of simplicity, we selected Counts11

7 and 13 because they were the first Counts
corresponding with each financial statement.
Although the Court could have vacated and
remanded the convictions, the Trial Division’s
ultimate conclusion and penalty would remain
unchanged given that the court did not impose a
“per violation” penalty.  We therefore conclude
that it is a more practical and efficient use of
resources to select the Counts that remain in this
Opinion, instead of remanding for the trial court
to do the same.



Remengesau v. Republic of Palau, 18 ROP 113 (2011)124

124

statements.  It is therefore consistent to hold
violators accountable for each reporting period
separately.  Moreover, treating separate
statements as separate violations is consistent
with this Court’s precedent.  Cf. Uehara v.
ROP, Crim. App. No. 09-001, at 13-14 (April
29, 2010) (concluding that perjury charges
grouped together in an information were not
duplicative because each charge corresponded
to a different disclosure statement).  Thus, we
agree with the Trial Division’s treatment of
the 2002 and 2003 disclosures as separate
violations, and affirm that decision.

V.  Penalty

Remengesau Jr. next takes issue with
the $156,400.00 fine.  He claims that the trial
court erred in imposing a fine under 33 PNC
§ 611 based on the amount of the appraised
market value of the lands involved and by
imposing multiple punishments for essentially
a single offense.  We conclude that the penalty
imposed was not an abuse of discretion.  

Remengesau Jr. contends that 33 PNC
§ 611 contemplates a penalty for the amount
not reported only where the violation is the
failure to report the proper amount.  He argues
that because the conviction was for the failure
to disclose the location and value, not for
failing to state the amount paid for the land,
the penalty was an error.  This argument is not
persuasive.  The penalty scheme does not
distinguish between the types of penalties.
Rather, the statute simply states that the
penalty for “violations of the reporting
requirements” is a fine of up to three times the
amount the person failed to report properly.
The court held that he violated the reporting
requirements.  The penalty based on the
amount he failed to report was proper.  The

Trial Division could have imposed a penalty
of three times the value he did not report, but
in its discretion it decided to fine only the
value not properly reported.  This was
certainly not an abuse of discretion.

Alternatively, Remengesau Jr. asserts
that the appraised fair market value should not
be the measure of damages.  This argument is
unpersuasive since Remengesau Jr. provides
no support for his assertion and the statute
indicates the opposite.   By requiring officials
to report property with a fair market value of
$1,000 or more, section 605(c) contemplates
use of fair market value.  Further, 33 PNC §
611 provides, in part, that “[f]or violations of
the reporting requirements, a fine of up to
three times the amount the person failed to
report may be imposed for conviction of each
violation.”  It is logical and consistent to
conclude that the property's fair market
value–“the amount the person failed to
report”–could be a  proper measurer of
damages.  

The Trial Division did not abuse its
discretion in calculating the penalty amount
based on the fair market value of the land.
Our selection of Counts 7 and 13 does not
affect the penalty assessed.  The Sentencing
Order did not engage in a “per violation”
penalty assessment.  The court simply totaled
the amount not reported as the penalty.  Thus,
we affirm the Trial Division’s penalty.

VI.  Testimony of Kenneth Uyehara and
Patrick Remarii

The final issue concerns testimony
admitted at trial.  Remengesau Jr. contends
that the trial court abused its discretion when
it admitted Kenneth Uyehara's expert
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testimony and opinion as to the market value
of the lands, and when it admitted the
testimony of Patrick Remarii as Rule 404(b)
evidence.  We disagree. 

As to Uyehara, the Republic submitted
his testimony as expert evidence of the market
value of the properties.  Remengesau Jr.
argues that admitting this evidence was an
abuse of discretion because the fair market
values were irrelevant.  The trial court
properly admitted Uyehara’s testimony as
helpful expert testimony related to the
Republic’s showing that the value reported in
the 2002 and 2003 financial statements were
wrong.  See ROP R. Evid.  702.  There is
nothing in the record indicating that an abuse
of discretion occurred.

[7] Remengesau also argues that
admission of Remarii’s testimony was an
abuse of discretion.  He claims that to admit
the testimony, the Republic had to show that
the prior bad act evidence was (1)  relevant,
(2) similar in kind and close in time to the
crime charged, (3) supported by sufficient
evidence to support a finding that he
committed the prior act, and (4) not overly
prejudicial.  See United States v. Kern, 12
F.3d 122, 124-25 (8th Cir. 1993).  Because the
Verdict did not address how the prior act was
similar to the violations charged and there was
no evidence supporting Remarii’s testimony,
he argues that admission of the testimony was
an abuse of discretion.  The Republic responds
that the proper standard for the admissibility
of ROP R. Evid. 404(b) testimony is that the
prior wrong must (1) have a proper
evidentiary purpose; (2) be relevant; (3)
satisfy Rule 403; and (4) be accompanied by
a limiting instruction about the purpose for
which the jury may consider it.  See United

States v. Green, 617 F.3d 233, 249 (3d Cir.
2010).  The Republic argues that the prior act
need not be similar in kind and time, and that
United States circuits agree that similarity is
not always required for 404(b) evidence to be
admissible.

Admission of Remarii’s testimony was
not an abuse of discretion.  The Trial
Division’s Verdict explains the reason for
admitting the testimony.  It was proper Rule
404(b) evidence because it was helpful to
show Remengesau Jr.’s intent, and Section
611 states that a violation of 605 must be
knowing or willful, so the Republic bore the
burden to submit intent evidence.  To that end,
the Republic elicited Remarii’s testimony
about Remengesau Jr.’s prior interaction with
him to show that Remengesau Jr. intended to
avoid disclosing his interest in the property to
cover up his transaction with Remarii.  The
testimony was relevant and proper intent
evidence.  Further, given that the court–not a
jury–evaluated the evidence, Remengesau Jr.’s
proposed test is unnecessarily strict.  The Trial
Division was more than capable of evaluating
the evidence, as illustrated by the Verdict’s
sound reasoning.  We are unconvinced that
permitting this testimony constituted an abuse
of discretion and affirm the Trial Division on
this issue.

CONCLUSION

Counts 7, 8, 9, 11, 12, 13, 14, 15, 17
and 18 constitute two–not ten–violations of
section 605(c)(5).  We conclude that Counts 7
and 13 remain intact and that Counts 8, 9, 11,
12, 14, 15, 17 and 18 are VACATED.  We
AFFIRM the Trial Division’s Verdict and
Sentencing Order on all remaining issues.
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Real Estate, Income

Sources, and Real Property

(list name of business entity

or descrition [sic] of gift or

other income source).  You

may distingguish [sic] any

entry for a family member

by preceding it with S for

spouse . . . 

Mailing Address of business

entity or Location of real

property, or Name of person

who made a gift and date

$ Value (at least

$500 but less than

$1,000; at least

$1,000 but less

than $10,000; at

least $10,000 but

less than $50,000;

at least $50,000

but less than

$100,000; or

$100,000 or more 

For real property that was

purchased, sold, or

transferred during

reporting period, list

amount received or paid

and name of person buying

or selling the property, and

date of transaction

Land Ngarchelong State >$1,000 but <

$10,000

Land Kayangel State >$1,000 but <

$10,000

APPENDIX A
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Counts Land 2002/2003 FMV

(assigned by Uyehara at

trial)

7, 13 Metangelrael, Cadastral Lot 015 F 01, in Ngarchelong $6,700.00

8, 14 Ibkes, Cadastral Lot 013 K 10, in Ngaremlengui $40,600.00

9, 15 Ngersei, Cadastral Lot 003 F 23, in Ngarchelong $9.200.00

11, 17 Beduradebusch, Cadastral Lot 017 K 02, in Ngaremlengui $86,700.00

APPENDIX B
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TOSHIWO KELMAL
Appellant,

v.

OSCAR PAGE,
Appellee.

CIVIL APPEAL NO. 10-027
Small Claims No. 10-024

Supreme Court, Appellate Division
Republic of Palau

Decided: March 31, 20111

[1] Courts: Common Pleas Court;
Evidence:  Small Claims Hearings

Small claims hearings are informal actions,
the object being to dispense substantial justice
promptly and inexpensively.  To serve this
purpose, parties are permitted to offer
evidence through witnesses or documentation,
and the court is not usually bound by
procedural and evidentiary rules.

[2] Constitutional Law:  Due Process

In general, the right to cross examine
witnesses is an essential element of a fair trial.
It is also a waivable right and one that may be
limited (for myriad reasons) in the court’s
discretion.  

[3] Appeal and Error:  Basis for Appeal

Appellate court may refuse to entertain

argument that trial court erred regarding
certain ruling where appellant failed to
express any disagreement or objection to the
trial court regarding that ruling.

Counsel for Appellant: Clara Kalscheur
Counsel for Appellee:  Pro Se

BEFORE:  KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; ALEXANDRA F. FOSTER,
Associate Justice.

Appeal from the Court of Common Pleas, the
Honorable HONORA E. REMENGESAU
RUDIMCH, Senior Judge, presiding.

PER CURIAM:  

Appellant, Toshiwo Kelmal, appeals
the findings of fact and judgment issued by
the Court of Common Pleas in favor of
Appellee, Oscar Page.  For the reasons stated
below, we AFFIRM.

BACKGROUND

In June 2009, Kelmal drove his vehicle
to Marcil’s auto shop for engine repairs.
Apparently, the employee at Marcil’s who was
charged with fixing Kelmal’s car skipped
town without informing Kelmal.  In
September, Jello Aguaras, who worked at
Marcil’s, contacted Kelmal and said that
Kelmal must pick up his car by 4:30 p.m. that
day or it would be junked because the shop is
going out of business.  Kelmal asked for time
to line up another mechanic, but he was told
that would not be possible.  He was also
informed that his car no longer had an engine.
Aguaras then said that there was a buyer for
the engineless car—appellee Oscar Page—if

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a).
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Kelmal was willing to sell it for $100.  Feeling
that he had no alternative, Kelmal signed the
car over to Page and accepted the $100
payment. 

A few days later, Kelmal contacted the
police regarding the incident at Marcil’s.
Coincidently,  Page, who had spent money
fixing up the car, contacted Kelmal and asked
that they meet at the police station to change
the vehicle’s registration.  When the two men
showed up at the police station, Kelmal
informed an officer that the car was his.  The
officer confiscated the vehicle and returned it
to Kelmal as the registered owner.  Page then
brought this small claims action seeking either
return of the car or the value of repairs he
made to the car. 

The Court of Common Pleas held a
hearing on March 29, 2010, and April 5, 2010.
The parties proceeded pro se.  Page told his
story first and then called Jello Aguaras to
testify.  Aguaras explained his version of
events, and the court asked several follow-up
questions.  The court then excused Aguaras
and asked Kelmal to tell his story.  The court
asked several follow-up questions of Kelmal,
and asked questions of Page in light of all the
testimony. The court wrapped up the
proceedings that day by asking the parties if
there was anything else that they wanted the
court to hear.  The hearing was continued to
April 5, 2010, so that the court could receive
testimony from the police officer who initially
determined that Kelmal should take
possession of the car.  After hearing from the
officer, the court again permitted the parties to
add any additional information they believed
relevant, and thereafter took the matter under
advisement.

In its written findings of fact and
judgment, the Court of Common Pleas
concluded that while the contract between the
parties is voidable because Kelmal signed
under duress, Page acted in good faith and is
entitled to retain the benefit of the agreement.
Upon consideration of the circumstances, the
court awarded Page the vehicle, and noted that
Kelmal may proceed in a separate action
against the auto shop.  Kelmal then filed this
appeal.

STANDARD OF REVIEW

We review the Court of Common
Pleas’s conclusions of law under a de novo
standard.  Chun v. Liang, 14 ROP 121, 122
(2007) (citing Cura v. Salvador, 11 ROP 221,
222 (2004)).  Factual findings are reviewed
using the clearly erroneous standard.  Id.  The
factual findings of the lower court will be set
aside only if they lack evidentiary support in
the record such that no reasonable trier of fact
could have reached the same conclusion.  Id.

DISCUSSION

Kelmal, now represented by counsel,
raises one issue on appeal: he contends that
his right to a fair trial was violated because he
was denied the opportunity to cross-examine
Jello Aguaras.  Kelmal asserts that by failing
to permit the cross-examination of Aguaras,
the court’s finding that Page was a bona fide
purchaser is somehow in question.  Therefore,
according to Kelmal, the matter must be
remanded to the Court of Common Pleas for
a new hearing. 

[1, 2] It is true that, in general, the right to
cross examine witnesses is “an essential
element of a fair trial.”  81 Am. Jur. 2d



Kelmal v. Page, 18 ROP 128 (2011)130

130

Witnesses § 771.  It is also a waivable right,
id. § 774, and one that may be limited (for
myriad reasons) in the court’s discretion.  The
purposes underlying formal direct- and cross-
examination of witnesses at trial, however, are
often muted in small claims matters.  Small
claims hearings are informal actions, “the
object being to dispense substantial justice
promptly and inexpensively.”  See ROP Small
Claims R. 11.  To serve this purpose, parties
are permitted to offer evidence through
witnesses or documentation, and the court is
not usually bound by procedural and
evidentiary rules.  Id.  

Here, the court instructed the pro se
parties at the outset of the hearing:

The way this hearing is going
to proceed is Mr. Page will
first explain to the Court why
he’s asking this amount he’s
claiming . . . from Mr. Kelmal.
If he wants to present any
witnesses he may do so.  And
then after Mr. Page then Mr.
Kelmal can go ahead and
present why he’s not agreeing
to this amount.  Okay.  And
you can just present your case
to the Court and if the Court
has any questions I will ask. 

As noted, Page explained his position to the
court first, and called Aguaras as his only
witness.  Kelmal later explained his position
and introduced documentary evidence.
During the hearing, the court asked dozens of
questions, and permitted the parties to
comment along the way. 

[3] The record reveals that at no point did

Kelmal indicate that he wished to question
Aguaras, or that he believed Aguaras had
additional information relevant to this case.
And, at no point did the court exclude any
evidence or testimony proposed by a party—in
fact, the parties were repeatedly asked if there
was any more information that they wished
the court to consider.  Importantly, Kelmal
never expressed any disagreement with the
court’s instructions.  Appellate courts
generally decline to entertain issues raised for
the first time on appeal, and we see no reason
to vary from this practice under the
circumstances.  See Kotaro v. Ngirchechol, 11
ROP 235, 237 (2004) (“We have repeatedly
stated the general rule that parties cannot seek
review of alleged errors of the trial court when
they made no objection to the Court’s actions
at the time.”) (citing In re Rengiil, 8 ROP
Intrm. 118 (2000)); Arugay v. Wolff, 5 ROP
Intrm. 239, 246 (1996) (noting that appellate
courts will not entertain claims on appeal
when the litigant remained silent and denied
the trial court the opportunity, if necessary, to
correct any error).   Indeed, it is not possible2

to conclude that Kelmal was denied a fair
hearing on the grounds asserted when he was
permitted to present all the evidence he
believed necessary and apparently agreed with
the lower court’s handling of the case (except
for the judgment).

Kelmal’s reliance on Koror State
Public Lands Authority v. Meriang Clan, 6
ROP Intrm. 10 (1996), is misplaced.  At issue
in Meriang Clan was a determination of the
Land Claims Hearing Office (“LCHO”)
awarding certain lands to Meriang Clan based
on, among other things, the Clan’s witness’s

 In previous cases, we have recognized limited2

exceptions to the waiver rule, none of which are
applicable here.  See, e.g., Kotaro, 11 ROP at 237.
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testimony.  KSPLA appealed that
determination to the Trial Division, and
moved for a de novo trial because substantial
portions of the witness’s testimony before the
LCHO were lost.  The Trial Division denied
the motion for a de novo trial.  The Appellate
Division reversed that decision, concluding
that because the record was incomplete,
KSPLA should have been permitted to cross-
examine the Clan’s witness in order for the
court to determine whether the LCHO’s
determination was supported by the evidence.
Here, however, there is no comparable
situation—nothing in the record indicates that
the court denied Kelmal the opportunity to
present evidence during the hearing, and the
evidence presented to the lower court is
available for appellate review.  Without more,
Kelmal’s arguments on appeal must be
rejected. 

CONCLUSION

For the reasons stated, the judgment of
the Court of Common Pleas is AFFIRMED.

TMUR OMECHELANG and ROSE
ONGALIBANG,

Appellants,

v.

NGCHESAR STATE PUBLIC LANDS
AUTHORITY and PALAU PUBLIC

LANDS AUTHORITY,
Appellees.

CIVIL APPEAL NO. 10-030
LC/P 08-1118

Supreme Court, Appellate Division
Republic of Palau

Decided: April 18, 2011

[1] Appeal and Error: Standard of
Review

The Appellate Division reviews the Land
Court’s conclusions of law de novo and its
factual findings for clear error.

[2] Appeal and Error: Standard of
Review

The Appellate Division will not set aside the
Land Court’s factual findings so long as they
are supported by evidence such that any
reasonable trier of fact could have reached the
same conclusion, unless we are left with a
definite and firm conviction that an error has
been made.

[3] Return of Public Lands:  Elements
of Proof

To prove a claim for return of public lands, a
claimant must demonstrate that the claimant is
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a citizen who has filed a timely claim; the
claimant is either the original owner of the
claimed property, or one of the proper heirs;
and that the claimed property is public land
which became public land by a government
taking that involved force or fraud, or was not
supported by either just compensation or
adequate consideration.

[4] Return of Public Lands:  Burden of
Proof

In a return of public lands case, the burden of
proof is on the claimants to establish, by a
preponderance of the evidence, that they
satisfy all requirements of 35 PNC § 1304(b).

Counsel for Appellants:  Siegfried B.
Nakamura 
Counsel for Appellees:   William L. Ridpath

BEFORE: KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; and ALEXANDRA F. FOSTER,
Associate Justice.  

Appeal from the Land Court, the Honorable
RONALD RDECHOR, Associate Judge,
presiding.  

PER CURIAM:

Appellants Tmur Omechelang and
Rose Ongalibang appeal a June 23, 2010,
Land Court Determination of Ownership,
awarding Lot No. 121-9024 to Appellees
Palau Public Lands Authority and Ngchesar
State Public Lands Authority.   Appellants1

argue that the lower court erred in its
determination by applying facts not in
evidence and the incorrect standard of proof.
For the reasons that follow, we AFFIRM the
land court’s Determination of Ownership. 

I.  BACKGROUND

In this return-of-public-lands case,
Rose Ongalibang (Rose) and Tmur
Omechelang (Tmur) filed, on December 29,
1988, a Claim for Public Land described as
Ngerucheyall.  The following day, they filed a
Claim for Public Land described as Debochel.
These lands are contained within BLS Lot No.
121-9042 in Ngersuul Hamlet, Ngchesar.  2

According to Rose and Tmur, Lot No.
121-9042, which is comprised of lands known
as Ngerucheyall, Debochel, and Ngerchelideu,
was originally owned by Ridochel, a rubak
from Ngemingel, Ngchesar.  Ridochel gave
the land to Imeong Clan some time before the
Japanese occupation.  Imeong Clan then gave
the land to Elsau, a mechas of Imeong Clan,
who in turn gave the land to her daughter
Kerngel.  Kerngel had three children:
Etmachel Belai (mother of Rose); Tmur; and
Oseked Belai (deceased). 

According to Rose and Tmur, the
Japanese government subsequently took the
land and used it.  They claimed in their written
closing argument that the Japanese

 The Land Court’s Determination of Ownership1

also awarded Lot No. 044 P 01-part to PPLA and
NSPLA.  Appellants do not appeal the

determination of ownership as to this lot.

 During the pendency of the case below, Rose2

and Tmur asserted claims over lands known as
Ngerucheyall, Debochel, and Ngerchelideu.
However, because neither woman filed a claim for
the land Ngerchelideu, the Land Court considered
only their claims to Ngerucheyall and Debochel.
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government “did not purchase said land and
simply took it without any compensation to
Kerngel or her heirs.”  After the Japanese left,
Rose and Tmur asserted that Kerngel and her
heirs re-occupied the land and cultivated it.
Rose’s mother, Etmachel Belai, even built a
house on the land. 

In support of their claims, Rose and
Tmur presented four witnesses at the land
court hearing.  Their first witness, seventy-
seven year old Risong Saito, testified that the
lands had been owned by Imeong Clan prior to
their being given to Kerngel as her individual
property, and that some women from Ngersuul
used taro paddies and other parts of the land
only with the permission of Kerngel.  Saito
also testified that she did not know how or
when the Japanese government acquired the
lands.  Although she did not know if the
Japanese purchased the lands, she did
remember hearing that people were in court
over these properties.  

The second witness, sixty-four year old
Paulus Ongalibang, testified to his memory of
the land Ngerchelideu.  He remembers
planting coconut trees and yellow taro on the
land, as well as living in a house, built on the
land in 1957, which he claims belonged to his
father Ongalibang and his mother Etmachel.
His testimony never addressed the Japanese
occupation. 
 

Rose and Tmur appeared as the third
and fourth witnesses.  Rose testified that
Tmur had told her that she remembered seeing
her mother Kerngel using taro paddies on the
lands.  Rose’s testimony never substantively
addressed the Japanese occupation.  Finally,
Tmur testified that prior to the Japanese
occupation, she and other women of Ngersuul

used and cultivated the lands as their own.3

Tmur testified that the lands were owned by
Imeong Clan–not her mother Kerngel–when
they were taken by the Japanese, and that after
the occupation, it was Imeong Clan that re-
occupied the land.  She did not elaborate on
the means by which the Japanese took control
of the land, other than to say that the Japanese
stated that the lands were for the government
and simply occupied them.  

II.  STANDARD OF REVIEW

[1,2] The Appellate Division reviews the
Land Court’s conclusions of law de novo and
its factual findings for clear error.  Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).  We will not set aside the
factual findings so long as they are supported
by evidence such that any reasonable trier of
fact could have reached the same conclusion,
unless we are left with a definite and firm
conviction that an error has been made.
Rechirikl v. Descendants of Telbadel, 13 ROP
167, 168 (2006). 

III.  DISCUSSION

Appellants raise two arguments on
appeal.  First, they argue that the Land Court
erroneously relied on facts that were not
supported by the evidence, and therefore
erroneously found that Appellants failed to
meet their burden of proof.  Second, they
contend that the Land Court erroneously
applied a heightened standard of proof. 

 Tmur testified that the land upon which she3

cultivated taro was known as Ngerchelideu, for
which the Land Court had no record of any claim
being filed.
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A.  General Legal Standard for Return-of-
Public-Lands Cases

[3, 4] Article XIII, Section 10 of the
Constitution provides for the return of public
land to its original owners when the land
became public due to its “acquisition by
previous occupying powers or their nationals
through force, coercion, fraud, or without just
compensation or adequate consideration.”
Palau Const. art. XIII, § 10.  This
constitutional directive is implemented by 35
PNC § 1304(b).  To prove a claim under
section 1304(b), a claimant must demonstrate
that: “(1) the claimant is a citizen who has
filed a timely claim; (2) the claimant is either
the original owner of the claimed property, or
one of ‘the proper heirs’; and (3) the claimed
property is public land which became public
land by a government taking that involved
force or fraud, or was not supported by either
just compensation or adequate consideration.”
Markub v. Koror State Pub. Lands Auth., 14
ROP 45, 47 (2007).  The burden of proof is on
the claimants to establish, by a preponderance
of the evidence, that they satisfy all
requirements of the statute.  Palau Pub. Lands
Auth. v. Ngiratrang, 13 ROP 90, 93-94
(2006).

B.  The Land Court Did Not Commit Clear
Error in Finding that Rose and Tmur Failed
to Meet Their Burden of Proof as to the
Second and Third Requirements of § 1304(b).

Appellants argue that the Land Court
committed clear error in determining that they
did not meet their burden of proof as to the
second and third requirements of § 1304(b).
Specifically, Appellants argue that the Land
Court erroneously relied on facts that were not
supported by the evidence to find that Rose

and Tmur failed to establish that: (1) they are
the proper heirs of the original owner, and (2)
the Japanese government took the lands by
force or fraud, or without just compensation or
adequate compensation.  We will address each
prong separately.  

In support of their argument as to the
second prong, Appellants submit that the Land
Court erred in concluding that Rose and Tmur
gave inconsistent testimony regarding the
original ownership of the lot at issue.
Appellants contend that they both testified that
the lot belonged to Kerngel before and after
the Japanese occupation.  However, as
Appellees properly indicate, Appellants’
argument misstates Tmur’s testimony.  Tmur
only once mentioned Kerngel’s name during
her testimony to identify Kerngel as her
mother.  Indeed, Tmur did not testify that
Kerngel owned the lands, but that Imeong
Clan owned the lands:  

These lands are . . . properties
of Imeong and they belonged
to our mothers from the old
days until today, and our
maternal uncles, and they were
left fallow and then the
Japanese took them for their
use and when they left, we
took them back because they
are ours from the old days.  

She further testified that Ngerchelideu is a
property of Imeong.  Because Appellants
failed to establish who owned the lot prior to
the Japanese occupation, the Land Court did
not clearly err in finding that Appellants failed
to establish by a preponderance of the
evidence that they are the proper heirs of the
original owner. 
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In support of their argument as to the
third prong, Appellants submit that they
proved through testimony that the Japanese
took their lands and occupied them without
compensation. However,  the record is devoid
of any such testimony.  Only two of
Appe l l an t s ’  wi tnes ses –Sai to  and
Tmur–testified as to the Japanese occupation.
Saito’s testimony revealed that she did not
know how or when the Japanese government
acquired the lands or whether the Japanese
purchased the lands.  All that she remembered
hearing was that people were in court over
these properties.  The extent of Tmur’s
testimony was that the Japanese declared that
the lands were for the government and then
began occupying them.  Based on this vague
evidence, it was not clear error for the Land
Court to find that Appellants failed to prove
by preponderance of the evidence that the
Japanese government took the lot without just
compensation or adequate compensation. 

C.  The Land Court Applied the Proper
Standard of Proof in Rejecting Appellants’
Claim. 

Appellants contend that the Land
Court erroneously applied a clear and
convincing standard of proof, rather than
applying the lower standard of preponderance
of the evidence.   In support of this argument,
Appellants cite the following passages from
the Land Court’s decision: 

(1) Rose and Tmur have
simply failed to provide any
convincing evidence, apart
from bald assertions, that the
Japanese government took the
land by force or fraud.

(2) Rose and Tmur testified
that the Japanese took the land
without  compensat ion;
however, neither woman
provided any additional details
or convincing documentary
evidence to corroborate such
assertions.  Although neither
§ 1304(b) nor the decisional
law interpreting it specifically
outlines the exact quality and
nature of the evidence that
would potentially satisfy to
§ 1304(b)’s third prong, surely
it requires something more
than the testimony of self-
interested witness [sic],
accompanied by no testimonial
or documentary corroboration.

Omechelang v. NSPLA, LC/P 08-1118,
Determination of Ownership at 12-13 (June
23, 2010) (emphasis added). Appellants
conclude that the Land Court applied a clear
and convincing burden of proof based on the
court’s use of the word “convincing” in its
discussion of Appellants’ evidence.

Contrary to Appellants’ argument, it is
clear from the context of the Land Court’s
statements that the word “convincing” was
used in the ordinary sense of the word to mean
that Appellants presented insufficient
evidence that the Japanese government took
the land by force or fraud, or without just
compensation or adequate compensation.  As
Appellees properly indicate, had the Land
Court intended to use the word “convincing”
as a legal term of art, it would have prefaced
it with the words “clear and.”  The Court will
not read into the Land Court’s determination
a legal term of art that is neither explicit nor
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implicit.  Accordingly, the Land Court applied
the proper standard of proof in rejecting
Appellants’ claim. 

IV.  CONCLUSION

For the reasons set forth above, the
Land Court’s Determination of Ownership is
hereby AFFIRMED.

KIONE ISECHAL,
Appellant,

v.

UMERANG CLAN, HILARIA SBAL,
SABINO SBAL, MITSKO SBAL,

VICENTA S. OLKERIIL, FRANCISCA
SENGEBAU, and BASILIUS SBAL,

Appellees.
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Supreme Court, Appellate Division
Republic of Palau
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[1] Custom: Burden of Proof; Clan
Membership

A party claiming to be a strong senior member
of a clan has the burden of proving such status
by a preponderance of the evidence.     

[2] Custom:  Proof of Custom

A party must establish the existence and
content of a claimed custom by clear and
convincing evidence.

[3] Custom:  Proof of Custom

Where there are two permissible views of the
evidence as to proof of custom, the fact
finder’s choice between them cannot be
clearly erroneous.

  The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R.App.P. 34(a).
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[4] Appeal and Error: Standard of
Review

Conclusions of law, including a court’s
interpretation of a contract, are reviewed de
novo.

[5] Appeal and Error: Standard of
Review

The findings of fact underlying an award of
damages are reviewed under the clearly
erroneous standard.

[6] Appeal and Error: Standard of
Review

A trial court’s ruling on a motion to alter or
amend judgment pursuant to Rule 59 is
reviewed for an abuse of discretion.

[7] Custom:  Proof of Custom

Matters of custom are resolved on the basis of
the record in each case.

[8] Contracts:  Illegality

A contract that is in violation of the law is
illegal, and thus void and unenforceable.

[9] Contracts:  Restitution

A person who has been unjustly enriched at
the expense of another is required to make
restitution to the other.  Ordinarily, the
measure of restitution is the amount of
enrichment received.  In an action of
restitution in which the benefit received was
money, the measure of recovery for this
benefit is the amount of money received.

[10] Contracts:  Restitution

A person who has a duty to pay the value of a
benefit which he has received, is also under a
duty to pay interest upon such value from the
time he committed a breach of duty in failing
to make restitution if, and only if, the benefit
consisted of a definite sum of money.

[11] Damages: Post-Judgment Interest;
Pre-Judgment Interest

Ordinarily only simple interest is allowed.

[12] Damages:  Post-Judgment Interest

Post-judgment interest is set by statute at 9%.

[13] Damages:  Pre-Judgment Interest

For prejudgment interest, in the absence of a
statute, the Court is as competent to determine
the amount of interest awarded as
compensation to lost use of money as it is any
other item of damages.

[14] Civil Procedure: Motion to Alter or
Amend Judgments; Judgments:
Motion to Alter or Amend Judgment

Rule 59(e) allows a party to direct the trial
court’s attention to newly discovered material
evidence or a manifest error of law or fact.
The rule does not provide a vehicle for a party
to undo its own procedural failures, and it
certainly does not allow a party to advance
arguments that could and should have been
presented to the trial court prior to judgment.

Counsel for Appellant:  Oldiais Ngiraikelau
Counsel for Appellees:  Raynold B. Oilouch
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BEFORE:  KATHLEEN M. SALII, Associate
Justice; LOURDES F. MATERNE, Associate
Justice; RICHARD H. BENSON, Part-time
Associate Justice.

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellant Kione Isechal (hereinafter
“Isechal” or “Appellant”) appeals an August
17, 2009 Judgment and Decision, and
September 4, 2009 Order awarding ownership
of a Clan house and land named Remiang to
Appellees Umerang Clan, et al. (hereinafter
“Appellees”), and requiring Appellees to
repay Isechal the $40,000 he paid to the
contractor, plus interest.  Specifically,
Appellant challenges the trial court’s findings
that: (1) Appellees are ochell members of
Umerang Clan; (2) Appellees are strong senior
members of Umerang Clan; (3) Appellees’
assent was required before strong senior
members of Umerang Clan could enter into a
contract with Appellant concerning the use
and sale of Remiang and the Clan house; and
(4) interest will be calculated at 3% per year
from March 29, 2004, to the judgment date,
and 9% per year from the judgment date until
the debt has been repaid.  For the reasons
outlined below, we AFFIRM the Judgment
and Decision, and Order of the trial court.

I.  FACTUAL BACKGROUND AND
PROCEDURAL HISTORY

A.  Factual Background

The dispute in this case concerns
Umerang Clan land named Remiang and a

Clan house that was built upon it in 1999.  In
1999, Rechebong Daniel Miner and some
strong senior members of Umerang Clan–not
including Appellees–decided to build a Clan
house on Remiang and entered into a contract
with King’s Enterprises (hereinafter “King’s
Enterprises” or “the contractor”) to build the
Clan house at a cost of $67,393.99.  The
contract included a lien provision, which
provided that if Umerang Clan defaulted on
payments to King’s Enterprises, King’s
Enterprises may take possession of the Clan
house, and hold the property as its own if not
redeemed.  Appellees were neither notified of
the construction of the new Clan house, nor
consented to its construction.  After the Clan
house was complete, Rechebong Miner and
EbilRechebong Adelina Isechal held an
ocheraol but raised only $25,000, over
$40,000 short of the amount needed to repay
the contractor for the Clan house.  Clan
members–not including Appellees–met again
to resolve repayment of the unpaid debt to the
contractor.  They held a second ocheraol,
where some money was raised, but again fell
short of the $40,000 needed to pay the
contractor.  The Clan then sought a loan from
First Commercial Bank, but its application
was denied.  

When Umerang Clan was unable to
raise the funds, and facing repossession calls
by King’s Enterprises, Rechebong Miner,
EbilRechebong Adelina Isechal and other
strong senior members of Umerang Clan
asked Isechal to repay the debt to King’s
Enterprises, with the expectation that the Clan
would repay him.  Before paying $40,000 to
the contractor for the Clan’s debt, Isechal
wanted assurances from the clan that they
would repay the money.  On February 12,
2002, Isechal, Rechebong Miner and
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EbilRechebong Adelina Isechal executed a
land use right agreement.  Then on March 27
through March 29, 2002, Isechal and Umerang
Clan entered into an agreement, providing that
Isechal was “willing to assist the Clan . . . by
paying off the outstanding balance to the
contractor on the account of the Clan, taking
title to the premises, and granting the Clan the
opportunity to repay such sums expended by
[Kione] Isechal, and any additional costs
incurred by Isechal in maintaining the
premises and protecting title and possession
thereof, with interest, in order to reacquire the
premises.”  In consideration of Isechal’s
payment of $39,348.83 to King’s Enterprises,
the Clan “shall convey the premises to
Isechal” as set out in the Warranty Deed, with
the repayment option.  The agreement was
signed by Isechal, Rechebong Miner, and
EbilRechebong Adelina Isechal.  On March
28, 2002, Rechebong Miner, EbilRechebong
Adelina Isechal, Isaac Soaladoab, Gracia
Yalap, Joyce Salii, and Ngirutelchii
Ngirngesechei (Adelina Isechal’s brother)
signed the Warranty Deed as strong senior
members of Umerang Clan, assigning their
“right, title and interest in” Remiang to
“Grantee,” Kione Isechal.
  

On March 28-29, 2002, Isechal,
Rechebong Miner and Ebil Rechebong
Adelina Isechal also signed an Option to
Purchase Real Property.  Umerang Clan
reserved the option to repurchase Remiang if
it paid Isechal $39.348.83, plus the costs of
legal services in connection with the
transaction, interest of 13.5% per year to the
date of purchase, and costs incurred by Isechal
in maintaining the property and evicting “any
persons residing on the premises without
authorization” with 13.5% interests on these
costs.  Payment was to be in cash or cashier’s

check.  The option expired at 12:00 a.m. on
March 29, 2004. The March agreement,
Warranty Deed, and Option to Purchase Real
Property (hereinafter “the Remiang contracts”)
superceded the February land use agreement.
Appellees received no notice and never
attended any meetings to discuss the February
or March 2002 contracts.   

On April 10, 2002, Isechal filed notice
in the local newspapers seeking to quiet title.
Many objections to Isechal’s notice were
timely filed.  Appellees received further notice
of Isechal’s claim on Remiang on September
5, 2002, when Isechal and others sought to
halt the burial of Celestino Kerai by filing for
a temporary restraining order in court.  

On May 3, 2002, Isechal, Rechebong
Miner, and Isaac Soaladoab received a
foreclosure notice from King’s Enterprises,
threatening to seize the property unless it
received $43,410.51 by May 27, 2003.  On
that date, the contractor signed a release of
claims in return for Isechal’s payment of
$40,000 by May 29, 2003.  On May 29,
Isechal wrote a check to King’s Enterprises on
his company checkbook.  Appellees never
repaid Isechal.  

B.  Procedural History

On September 19, 2005, Umerang
Clan, its chief, Rechebong Sabino Sbal, along
with Ngirchongor Basilius Sbal, Vicenta
Olkeriil, Mitsko Sbal, Francisca Sbal and
Hilaria Sbal, filed a complaint seeking to eject
Isechal from Remiang and the Clan house
built in 1999, to bar Isechal from returning to
that house and land, and damages, which
flowed from Isechal’s allegedly unlawful
occupation of Remiang.  Umerang Clan also
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argued that Isechal had no right to the property
or the house because he did not abide by the
requirements of the Mortgage Act, 39 PNC
§ 609 et seq.  On January 23, 2009, Isechal
answered and counter-claimed.  He denied the
allegations of unlawful occupation, countered
that he had properly gained ownership of
Remiang, including the house, from Umerang
Clan after the Clan was unable to pay for the
construction of the Clan house on Remiang,
and Isechal agreed to pay the outstanding debt
in return for rights to the property, to include
outright ownership of Remiang if the Clan did
not repay him within two years of signing the
Remiang contracts.  When the Clan did not
repay Isechal within the prescribed period,
both Remiang and the Clan house reverted to
him.  Isechal argued, alternatively, that if the
trial court found that the Clan house and land
belong to the Clan, he sought compensation
for the $40,000 he paid to the contractor,
along with interest, improvements and other
damages, and attorney’s fees.  

In response to the counterclaim,
Umerang Clan alleged that Isechal’s contracts
are unenforceable.  Remiang belonged to
Umerang Clan prior to any contact with
Isechal.  Under Palauan custom, strong senior
members of the clan must agree to a transfer
of clan land.  Appellees are strong senior
members of Umerang Clan, and they neither
reviewed nor signed the contracts transferring
a use right and then outright ownership of
Remiang to Isechal.  

On March 5, 2009, Isechal moved to
dismiss Umerang Clan’s claims on the
grounds of res judicata.  On March 31, 2009,
Umerang Clan opposed the motion to dismiss.
The trial court denied Isechal’s motion on
April 14, 2009.  

This matter went to trial on May 4,
2009, and continued for three weeks, through
May 22, 2009.  The parties closed on June 25,
2009.   2

On August 17, 2009, the trial court
issued a Judgment and Decision, ultimately
finding that the land of Remiang and the Clan
house on Remiang are the property of
Umerang Clan.  In its findings of fact, the trial
court first found that Appellees are all ochell
members of Umerang.  The court traced
Appellees’ ancestry to Dirratmekebud, a
female ochell member of Iderbei Clan.  The
court explained that because Iderbei Clan and
Umerang Clan are talchad, or “one people,”
Dirratmekebud was also an ochell of Umerang
Clan.  Further evidence of the talchad
relationship between Iderbei and Umerang
Clans is that Dirratmekebud was adopted, or
brought, to Umerang Clan by Ngitong, who
came from Orakiblai Clan in Angaur to
assume the chiefly title of Rechebong of
Umerang Clan.   Dirratmekebud later became3

EbilRechebong of Umerang Clan and was
buried on the Umerang stone platform.
Dirratmekebud’s descendants also considered
themselves ochell of Umerang Clan.  Many of
them were born and raised on Umerang Clan
land, bore Umerang Clan titles, and were
buried on the Umerang stone platform.  One
of Dirratmekebud’s descendants, Elsau, is the
mother of the Appellees in this case.  As to
Elsau’s children, Basilius Sbal was
Ngirchongor before passing away recently;

  One witness, Palauan customary expert2

Florencio Gibbons, completed his testimony on
June 23, 2009, because of a previously scheduled
medical appointment in the Philippines.  

  Like Iderbei, Orakiblai is also talchad with3

Umerang.
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Sabino Sbal bears the title Rechebong; and
Vicenta is LalaAdelbai.  Mitsko Sbal was the
daughter of Kerai, one of Elsau’s sons, and
Elsau adopted her.  Finally, Francisca Sbal
was Elsau’s natural daughter, and was adopted
to her father’s family.  They have all
performed services for Umerang Clan and
consider themselves ochell members of
Umerang Clan.  

The trial court also found clear and
convincing evidence based on expert witness
testimony that all strong senior members must
agree to, or at least be notified of, a transfer of
clan land before that transfer is valid.  Strong
senior members are typically older people who
have performed services for the clan, although
there may be younger strong senior members
as long as they have good knowledge of things
in their clan.  To determine relative strengths
of strong senior members, a clan considers:
participation in clan affairs, knowledge of
internal clan matters, services to the clan and
the clan’s village, the ability to make peace
within the clan, knowledge of the history of
the clan, financial contributions to the clan,
and whether the member is ochell or ulechell.
A clan member’s ancestors–whether they had
held titles, whether they were buried on the
stone platform, whether they had managed
clan lands–are also relevant to strength within
the clan.  The court concluded that given
Appellees’ status as ochell members and their
involvement in clan affairs, Appellees are all
strong senior members of Umerang Clan.4

The court further concluded that given
Appellees’ status as strong senior members,
they should have approved any proposed
transfer of land.  Therefore, the Remiang

contracts signed by Isechal and some–but not
all–of the strong senior members of Umerang
Clan are null and void.  

Recognizing that Appellees would be
unjustly enriched, and Isechal unjustly
penalized, if Remiang and the Clan house
were returned at no cost to Umerang Clan, the
trial court ordered that Appellees repay Isechal
$40,000, in addition to 3% interest per year
from March 29, 2004, to the judgment date,
and 9% per year from the judgment date until
the debt has been repaid.  The trial court found
no basis for Isechal to receive compensation
for any improvements, or other increased
value of the property.  The court ordered that
Isechal is allowed to remain on the property
until Appellees complete payment to him, but
since Remiang is Umerang Clan property,
Isechal cannot expel the residents of the other
house on Remiang.  Finally, because the trial
court found that the Remiang contracts were
voidable under Palauan custom, the court did
not address the applicability of the Mortgage
Act.

On August 27, 2009, Isechal filed a
motion to amend the trial court’s Judgment
and Decision concerning the interest
calculation.  On September 4, 2009, the trial
court entered an order denying the motion to
amend.  

II.  STANDARD OF REVIEW

[1-6] A party claiming to be a strong senior
member of a clan has the burden of proving
such status by a preponderance of the
evidence.  Dokdok, v. Rechelluul, 14 ROP
116, 118 (2007) (citing Ngiramechelbang v.
Katosang, 8 ROP Intrm. 333 (Tr. Div. 1999)).
A party must establish the existence and

  The trial court also found that Isechal is also a4

strong senior member of Umerang; however, this
is not an issue on appeal.  
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content of a claimed custom by clear and
convincing evidence.  Children of Matchiau v.
Klai Lineage, 12 ROP 124, 125 (2005).  This
Court reviews the trial court’s findings of fact
for clear error.  Masters v. Adelbai, 13 ROP
139, 140-41 (2006).  Under this standard, if
the trial court’s findings of fact are supported
by evidence such that a reasonable trier of fact
could have reached the same conclusion, they
will not be set aside unless the Appellate
Division is left with a definite and firm
conviction that an error was made.  Ngirutang
v. Ngirutang, 11 ROP 208, 210 (2004).
Where there are two permissible views of the
evidence as to proof of custom, the fact
finder’s choice between them cannot be
clearly erroneous.  Id.   Conclusions of law,
including a court’s interpretation of a contract,
are reviewed de novo.  Estate of Rechucher v.
Seid, 14 ROP 85, 88 (2007).  The findings of
fact underlying an award of damages are
reviewed under the clearly erroneous standard.
Gibbons v. Cushnie, 8 ROP Intrm. 3, 6-7
(1999).  Finally, the trial court’s ruling on a
ROP R. Civ. P. 59 motion is reviewed for an
abuse of discretion.  Dalton v. Borja, 8 ROP
Intrm. 302, 304 (2001).

III.  DISCUSSION

Although divided into five
subheadings, Appellant set forth three key
arguments on appeal.  First, Appellant argued
that the trial court erred in finding that
Appellees are ochell members of Umerang
Clan.  Second, Appellant contended that the
trial court erred in finding that Appellees are
strong senior members of Umerang Clan, and
thus needed to assent to the transfer of
Remiang property and the clan house to
Appellant.  Third, Appellant argued that the
trial court erred in determining the interest

rates that apply to Appellees’ repayment of the
$40,000.  

Appellees responded to each of
Appellant’s appellate arguments, essentially
arguing that the trial court’s findings were
proper.  Appellees further argued that
Appellant’s appeal must be dismissed because
under Palauan custom, a clan house and/or
clan land cannot be transferred to anyone.

Appellant replied to Appellees’
response with three arguments.  First,
Appellant argued that Appellees cannot be
ochell members of Umerang Clan because
they have not established any blood
connection between Iderbei Clan and
Umerang Clan for there to be a talchad
relationship.  Second, Appellant contended
that, under Palauan custom, a clan house and
land may be transferred to an individual with
the consent of the strong senior members.
Third, Appellant argued that, under Palauan
custom, Appellees were bound by the actions
of their predecessors and are therefore liable
under the terms of the contract, including the
contractual stipulation of interest.  

A.  Whether the trial court committed clear
error in finding that Appellees are all ochell
of Umerang Clan

Appellant presented two arguments for
why the trial court committed clear error in
finding that Appellees are all ochell of
Umerang Clan.  First, Appellant contended
that Appellees’ ancestor Dirratmekebud was
not talchad with Umerang Clan because
Appellees did not satisfy their burden in
proving that she had a blood connection with
Umerang Clan.  Second, Appellant argued that
even if Dirratmekebud was talchad with
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Umerang Clan, her ochell status in Iderbei
Clan did not translate to ochell status in
Umerang Clan because an individual can be
an ochell of only one clan. 

[7] Matters of custom are resolved on the
basis of the record in each case.  Saka v.
Rubasch, 11 ROP 137, 141 (2004).  This
practice allows for the Court to recognize the
evolution of custom and ensures that,
whatever the result in any particular case, the
issue may be addressed anew in subsequent
cases and not be strictly determined by
precedent, as are matters of law.  Dokdok, 14
ROP at 119.  Treating custom as a factual
matter also limits the depth of appellate
review.  Id.  If the trial court’s findings of fact
are supported by evidence such that a
reasonable trier of fact could have reached the
same conclusion, they will not be set aside
unless the Appellate Division is left with a
definite and firm conviction that an error was
made.  Ngirutang,  11 ROP at 210.

First, as to whether Dirratmekebud, as
a member of Iderbei Clan, had a talchad
relationship with Umerang Clan, the trial
court heard expert testimony concerning the
Palauan customary term, talchad.  Appellant’s
witness Florencio Gibbons, an expert on
Palauan custom, testified that “[talchad]
means that we’re related either by through the
father or through the mother.  When we’re all
together we generally just say we’re talchad
but then we classify whether we come from a
sister or a brother but when you say talchad,
they’re related by blood.”  Gibbons also
testified that “[s]ome members from Clan D
can be talchad with Clan U, not all of them.”
Gibbons further clarified his definition of
talchad with the following testimony:

Q: So those some
members that you say
they can be talchad,
they are talchad by
blood relation?

A: Yes, there’s some
blood relation.

Q: Okay.  And if there is
no blood relation we
do not refer to those
members as talchad,
would that be correct
under Palauan custom?

A: To my knowledge, it’s
like that.

Q: And so we would
simply refer to those
who are not talchad
members of Clan U
and Clan B as simply
related through this
clan  re la t ionship
kaukebliil, would that
be correct under
Palauan custom?

A: They’re related by clan
or we’re from the clan.

Appellees’ expert witness, Reklai
Raphael B. Ngirmang, also testified to the
definition of talchad.  He testified that “if we
use the Palauan saying that we’re talchad or
one people then they’re related.”  He further
clarified that “[i]n Palauan, when we say
talchad or one people, we’re talking blood
relation.  So the people of Iderbei and
Umerang are one people.”  Although both
Gibbons and Reklai Ngirmang agree that the
Palauan customary term of talchad means that
there is a blood relation between clans, they
disagree as to the degree of specificity to
which one needs to identify his or her blood
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relation to the other clan.  While Gibbons
testified that only some members of a clan can
be talchad with another clan, because one
must trace his or her blood relation to a
specific member of the other clan, Reklai
Ngirmang testified that talchad is simply the
blood connection between two clans.  Both of
these views of talchad are permissible and the
trial court’s choice as to Reklai Ngirmang’s
definition cannot be clearly erroneous.  5

On the issue of whether
Dirratmekebud was talchad with Umerang
Clan, the trial court also heard lay testimony
concerning Dirratmekebud’s history and the
relationship between Iderbei and Umerang
Clans.  Appellant did not contest that
Appellees are descendants of Dirratmekebud.
Rather ,  Appel lan t  d i sputed  tha t
Dirratmekebud was talchad with Umerang
Clan.  Appellees’ lay witness, Vicenta Olkeriil
testified that Dirratmekebud was an ochell of
Iderbei Clan of Ngiwal and that Umerang
Clan and Iderbei Clan are related.  Vicenta
confirmed that members of Iderbei Clan are
also members of Umerang Clan, and
specifically, that strong female members of
Iderbei Clan are also strong female members
of Umerang Clan.  She also testified that
Dirratmekebud was a member of Umerang
Clan by way of her membership in Iderbei
Clan.  Another witness for Appellees, Silil
Meltel, testified that he is a member of Iderbei
Clan, that there is a relationship between
Iderbei Clan and Umerang Clan, and that he is
also a member of Umerang Clan.  Silil further
testified that Iderbei and Umerang are one
house and that was why a man came to Iderbei

to get Dirratmekebud to be his helper when he
went to bear the Umerang Clan title of
Rechebong.  Confirming Vicenta and Silil’s
testimonies was Rechebong Sabino Sbal, who
explained that Iderbei and Umerang Clans are
related, and that they are two clans in two
different places, but members of one clan are
members of the other clan.  The trial court
based its finding on this lay testimony, finding
that Iderbei Clan and Umerang Clan are
talchad and that Dirratmekebud, an ochell of
Iderbei, was talchad with Umerang.  The trial
court’s finding is supported by evidence in the
record such that a reasonable trier of fact
could have reached the same conclusion, and
is therefore not clearly erroneous.    

As to whether an ochell of Iderbei can
also be an ochell of Umerang, by virtue of the
talchad relationship between the clans, the
trial court heard testimony from expert
witnesses.  Appellant’s expert witness
Gibbons testified that one cannot be an ochell
of more than one clan because that would
mean the individual has more than one birth
mother.  Appellees’ expert witness Reklai
Ngirmang testified that “if a female of
Umerang bears a child then it would be an
ochell of Iderbei because they are one people.”
Again, Appellees’ lay witness testimony
confirmed Reklai Ngirmang’s tesimony: that
through the relationship of Iderbei Clan and
Umerang Clan, the members of Iderbei Clan
are members of Umerang Clan. 

The trial court ultimately found that
because the clans are talchad, an ochell of
Iderbei Clan is also an ochell of Umerang
Clan.  Appellant argued that there is no
evidence in the record that Appellees are
ochell of Umerang Clan, other than the bare
assertion that the members of Iderbei Clan and

  The trial court further explained that Reklai5

Ngirmang’s credibility was heightened in this case
because he had previously sided with Appellant’s
faction in a past case. 
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Umerang Clan are talchad.  In support,
Appellant quoted a recent opinion of this
Court, which states that “ochell status within
a clan is typically determined based on
bloodlines, birthright, and ancestry, rather
than actions or behavior.”  Imeong v. Yobech,
17 ROP 210, 218 (2010).  However, the
Palauan custom that ochell status is typically
determined by bloodlines does not negate the
possibility that a person can be an ochell of
more than one clan, particularly where those
clans are talchad, or blood-related.  The trial
court’s conclusion that a person can be an
ochell of more than one clan is supported by
Delemel v. Tulop, 3 TTR 469 (1968), in which
the Trial Division of the High Court for Palau
District held that a person can be a strong
member and stand in the position of an ochell
of another clan, while still being a member or
a true ochell of his own clan.    3 TTR at 478-6

79.  The court’s choice between two
permissible views of the Palauan custom of
ochell status–that one can be an ochell of two
clans through the talchad relationship–cannot
be clearly erroneous.  Although we AFFIRM
the trial court’s ruling that Appellees are

ochell members of Umerang Clan, we end by
reiterating that this holding is based on the
specific facts and circumstances found in the
record of this case.  See Saka, 11 ROP at 141.

B.  Whether the trial court committed clear
error in finding that Appellees are all strong
senior members of Umerang Clan

Appellant brought forth two arguments
here.  First, Appellant argued that even if
Appellees are ochell members of Umerang,
they are not strong senior members.  Second,
Appellant contended that Appellees are, at
best, ulechell members of Umerang Clan and
not strong senior members of the Clan.
Because we have found that the trial court did
not commit clear error in finding that
Appellees are ochell of Umerang Clan, we
will not address Appellant’s second argument.

At trial, the court heard testimony from
expert witnesses concerning the characteristics
of a strong senior member.  Both Appellant
and Appellees’ expert witnesses agreed on the
characteristics of strong senior members.
Appellees’ expert witness Reklai Ngirmang
testified that a strong senior member
participates in clan functions, has knowledge
of internal clan affairs, performs services for
the clan, and keeps peace within the clan.
Reklai Ngirmang also testified that ochell
members are stronger than ulechell members
in a clan.  He added that further evidence of an
individual’s strong senior member status is
whether that individual has close relatives
(e.g. mother or maternal uncle) buried on the
clan’s stone platform.  Appellees’ expert
witness Rechebal Takeo Ngirmekur explained
that strong senior members are “[t]he ones
doing all the services, the ones who pay the
debts, the ones who can buy nglosech.”

Although Delemel is not exactly on-point with6

the present case, it is instructive as to whether an
individual can be an ochell of more than one clan.
In Delemel, the Ngerbuuch Clan had died out in
the female line and there were no ochell
remaining in the true literal sense.  The last living
member of the Ngerbuuch Clan was a man, whose
children considered themselves ochell, as there
were no other true ochell members.  The Court
explained that “[i]n such a situation it is well
recognized that the term ‘ochell’ must be used in
a figurative or simulated sense.  Anthropological
studies have also confirmed that persons may
properly arrive at the status of ‘strong members’
and be considered as ‘ochell’ without being
members by blood in the female line.”  Delemel,
3 TTR at 479.     
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Ngirmekur further clarified that although all
ochell are strong, “the strongest of them are
the ones who give out more money.”
Appellant’s expert witness Gibbons agreed
that an individual is a strong member of a clan
if that individual’s mother is buried on the
stone platform because normally it would be
the strong members of the clan who would be
buried there.  Gibbons added that further
evidence of one’s strength in a clan is whether
one’s mother and relatives administered or
controlled the properties of the clan, or bore
titles in the clan.  As to contracts concerning
clan land, all of Appellees’ and Appellant’s
expert witnesses agreed that for a clan to
transfer clan land or grant a use right to clan
land or a clan house, all strong senior
members must at least be informed, if not give
their consent.   7

At trial, the court heard testimony from
various lay witnesses for Appellees that
Appellees performed services to Umerang
Clan, and have ancestors who bore titles in the
Clan and are buried on the Clan stone
platform.  Although Appellant contended that
Appellees performed few services to the Clan,

there is evidence in the record to support the
trial court’s finding that Appellees are strong
senior members of Umerang Clan.  Vicenta
testified that all of Appellees have been
performing services for Umerang Clan, and
that they are all strong senior members of the
Clan.  Silil testified that Rechebong Sabino
Sbal is in charge of Umerang Clan and that
Appellees’ mothers were the ones taking care
of Umerang.  Sabino testified that after the
war to the present time, his uncle and other
family members have performed Umerang
Clan customs; Sabino also had the Umerang
Clan stone platform repaired.  Sabino further
testified that his family has attended the
customs of other clans connected to Umerang
Clan because those clans have relation to
Umerang Clan.  Moreover, Thomas Aguon
testified that he has attended customs,
including funerals, of Umerang Clan with
Appellees.  Regardless of Appellees’ services
or participation in Umerang Clan customs,
there was testimonial evidence that Appellees’
relatives considered themselves ochell
members of Umerang Clan, bore children and
raised them on Umerang Clan land, held titles
in Umerang Clan, and are buried on the
Umerang stone platform.  (V. Olkeriil, 5/6/09-
10:28:00-11:06:00; 1:03:00-1:44:50.)
Contrary to Appellant’s argument, there was
extensive evidence in the record that a
reasonable trier of fact could have come to the
same conclusion as the trial court that
Appellees are strong senior members of
Umerang Clan.  Thus, the trial court’s finding
is not clearly erroneous and we AFFIRM the
trial court’s ruling that Appellees are strong
senior members of Umerang Clan.  Further,
because Appellees are strong senior members
of Umerang Clan, we AFFIRM the trial

  Appellees’ witness Reklai Ngirmang first7

testified that for a transfer of clan land, the strong
senior members “have to know because they’re
from the clan.”  He later testified that their
consent is required for a transfer of clan land.  He
further testified that for a clan to grant a use right
to clan land or a clan house, the male and female
title holders of the clan must obtain the consent of
the strong senior members.  Appellees’ expert
witness Ngirmekur testified that the strong senior
members of a clan must consent to the transfer of
clan land or a clan house, or the grant of a use
right to clan land or a clan house.  Appellant’s
expert witness Gibbons testified that an ulechell
strong senior member “would probably only be
informed but his consent is not necessary.” 
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court’s finding that Appellees’ assent  was8

required before Umerang Clan could enter
into the Remiang contracts.  In affirming the
trial court’s finding that Umerang Clan needed
Appellees’ consent concerning the Remiang
contracts, the panel need not decide the issue
raised by Appellees of whether, under Palauan
custom, a clan house or clan land can be given
to a person to be his individual property. 

C.  Whether the trial court committed clear
error in setting the interest rate

Appellant contended that the trial court
applied the incorrect interest rate to the
$40,000 owed to him by Appellees.
Specifically, Appellant argues that the trial
court found that the Remiang contracts are
enforceable against Appellees and that the
13.5% interest rate contained in those
contracts apply here.  Appellant specifically
claims that “the trial court did find that
Appellees were bound by the actions of their
predecessors and, therefore, committed a
breach of duty when they failed to pay
Defendant by March 29, 2004, as required in
the contract.  The trial court restored the terms
of the contract, found Appellees liable
thereunder, and required them to satisfy the
obligations imposed thereunder.”  Contrary to
Appellant’s contention, the trial court did not
find that the Remiang contracts were
enforceable.  Rather, the trial court stated that
it was “inclined to view this matter through
the lens of equity and restitution, instead of
breach of contract, however, since it has just

decided that the March, 2002 contracts are
voidable under Palauan custom.”  Regardless,
we review the court’s interpretation of a
contract de novo.   Estate of Rechucher, 14
ROP at 88.

[8] Under Palauan statute, “[t]he
recognized customary law of the Republic
shall have the full force and effect of law.”  1
PNC § 302.  A contract that is in violation of
the law is illegal, and thus void and
unenforceable.  See Restatement (Second) of
Contracts § 178(1) (1981) (“A promise or
other term of an agreement is unenforceable
on grounds of public policy if legislation
provides that it is unenforceable.”); 17A Am.
Jur. 2d Contracts § 223 (2004) (“An illegal
contract is a promise that is prohibited by law
because the performance, formation, or object
of the agreement is against the law. . . .  A
contract that is illegal or in violation of the
law is void.”).  The parties do not dispute that
under Palauan custom, all strong senior
members of a clan must consent to the transfer
of clan land.  Here, because Appellees are
strong senior members of Umerang Clan, and
their consent was not obtained before
Umerang Clan entered into the Remiang
contracts, the contracts are in violation of
Palauan customary law.  Thus, the contracts
are void and unenforceable.  

[9] In reliance on the Remiang contracts,
Appellant paid King’s Enterprises $40,000.
As the trial court correctly noted, if Appellees
regained Remiang and the Clan house at no
cost, Appellees would be unjustly enriched,
and Appellant unjustly penalized.  See ROP v.
Reklai, 11 ROP 18, 22 (2003) (“Unjust
enrichment occurs where a person receives a
benefit and the retention of the benefit is
unjust.”).  Under the common law concept of

   As discussed supra, strong senior members8

must either be informed of a transfer of clan land
or give their consent.  The distinction is irrelevant
because the parties do not dispute the trial court’s
finding that Appellees were not informed of and
did not consent to the Remiang contract.  
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restitution, “a person who has been unjustly
enriched at the expense of another is required
to make restitution to the other.”  Restatement
of Restitution § 1 (1937).  “Ordinarily, the
measure of restitution is the amount of
enrichment received.”  Id. at Cmt. a.  “In an
action of restitution in which the benefit
received was money, the measure of recovery
for this benefit is the amount of money
received.”  Id. at § 150.  The benefit to
Appellees was Appellant’s payment of
$40,000 to the contractor for the Clan’s debt,
and Appellant is entitled to recover that
amount from Appellees.  We therefore agree
with the trial court that the proper way to view
this case is through the lens of equity and
restitution.  

[10] Appellant is also owed interest on the
$40,000.  “[A] person who has a duty to pay
the value of a benefit which he has received, is
also under a duty to pay interest upon such
value from the time he committed a breach of
duty in failing to make restitution if, and only
if: (a) the benefit consisted of a definite sum
of money.”  Carlos v. Whipps, 7 ROP Intrm.
73, 74 (1998) (quoting Restatement of
Restitution § 156 (1938)).  In other words,
“interest may be allowed as justice requires on
the amount that would have been just
compensation had it been paid when
performance was due.”  Restatement (Second)
of Contracts § 354(2) (1981).  Under the
Remiang contracts, Appellees’ repayment of
the $40,000 to Appellant was due on March
29, 2004.  Because the benefit consisted of a
definite sum of money, Appellees have a duty
to pay interest on the $40,000 from the date
payment became due, March 29, 2004.  

[11-13]   Next, the Court must determine the
rates of prejudgment and post-judgment

interest.  “Ordinarily only simple interest is
allowed.”  Restatement of Restitution § 156
Cmt. b.  Post-judgment interest is set by
statute at 9%.  14 PNC § 2001.  As for
prejudgment interest, “[i]n the absence of a
statute, the Court is as competent to determine
the amount of interest awarded as
compensation to lost use of money as it is any
other item of damages.”  A.J.J. Enterprises v.
Renguul, 3 ROP Intrm. 29, 31 (1991).  The
findings of fact underlying an award of
damages are reviewed for clear error.
Gibbons, 8 ROP at 6-7.  The trial court
established 3% as the prejudgment rate of
interest, explaining that it was guided by 35
PNC § 318(b)(2), which provides that the
Republic is required to pay prejudgment
interest at a rate of 3% per year pending
resolution of an eminent domain claim.
Although other cases have applied a 9% rate
of prejudgment interest, the rate of 9% is a
“ceiling” and is not mandatory.  See A.J.J.
Enterprises, 3 ROP at 31; Ngirausui v. Baiei,
4 ROP Intrm. 140 (1994).  Accordingly, the
court did not commit clear error in setting the
rate of prejudgment interest at 3% in this case.
We AFFIRM the trial court’s ruling that the
Remiang contracts are void, and that
Appellees must repay Appellant the $40,000,
plus 3% interest per year from March 29,
2004, through the date of judgment, and post-
judgment interest at 9% per year until the debt
is paid in full.  

[14] Finally, the Court will address
Appellant’s appeal of the trial court’s Order
denying its ROP R. Civ. P. 59(e) motion to
amend judgment concerning the interest
calculation.  “Rule 59(e) allows a party to
direct the trial court’s attention to newly
discovered material evidence or a manifest
error of law or fact . . . .  The rule does not
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provide a vehicle for a party to undo its own
procedural failures, and it certainly does not
allow a party to . . . advance arguments that
could and should have been presented to the
trial court prior to judgment.”  Dalton, 8 ROP
Intrm. at 304 (quoting Aghar v. Crispin-Reyes,
118 F.3d 10, 16 (1st Cir. 1997)).  Appellant’s
motion disagreed with the court’s decision
concerning the rate and timing of prejudgment
interest.  The trial court denied Appellant’s
motion because the issues raised by Appellant
did not rise to the level required for
amendment or alteration of judgment and
because Appellant’s arguments could have
been made prior to the court’s entry of
judgment.  In his reply brief, Appellant did not
discuss in what manner the trial court made a
manifest error of law with regard to the Rule
59(e) motion.  We find that the trial court did
not abuse its discretion in setting the rate and
timing of prejudgment interest, and
accordingly, AFFIRM the trial court’s denial
of Appellant’s Rule 59(e) motion to amend
judgment. 

IV.  CONCLUSION

The trial court did not commit clear
error in finding that Appellees are ochell
members of Umerang Clan and that they are
all strong senior members of Umerang Clan
whose assent was required before Umerang
Clan entered into the Remiang contracts with
Appellant.  Likewise, the trial court did not
commit clear error in determining that the
interest Appellees must repay on the $40,000
debt to Appellant is 3% per year from March
24, 2009, to the date of judgment, and 9% per
year from the date of judgment until the debt
is repaid in full.  Finally, the trial court did not
abuse its discretion in denying Appellant’s
Rule 59(e) motion to amend judgment.

Accordingly, for the reasons set forth above,
the Judgment and Decision, and Order of the
trial court are AFFIRMED.
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C. QUAY POLOI, Senior Judge, presiding.

PER CURIAM:

Appellant Ruluked Tkoel,
represented by Allen Oscar Ruluked, seeks
review of the Land Court’s determination of
ownership awarding to Ereong Lineage three
lots of land also claimed by Ruluked.  For
the following reasons, we affirm the Land
Court’s Decision.  

BACKGROUND

This appeal concerns the ownership of
three pieces of land:  Worksheet Lot 07E010-
003 formerly Tochi Daicho Lot 2033;
Worksheet Lot 07E010-049 formerly Tochi
Daicho Lot 2015; and Worksheet Lot 07E010-
051 formerly Tochi Daicho Lot 2000.
Ruluked Tkoel, represented by Allen Oscar
Ruluked, and Ereong Lineage claimed
ownership of the lots.

The Land Court held a hearing on
April 22, 2010, addressing the land at issue
here as well as two other lots.  As to the
dispute between Ruluked Tkoel and Ereong
Lineage, the court held that Ereong Lineage’s
claim prevailed. 

At the hearing, the court considered
the following facts about the three lots.  A
woman named Ereong owned the land at
issue.  She married a man named Rimirch, and
they had three children:  Omlei, Tkoel, and
Sechedui.  Ereong married a second time, to
Siliang, and they had three children, Deltang,
Ngirailemesang, and Ngeldei.  During the
Japanese Tochi Daicho registration process,
the property was registered to Tkoel, as
Ereong’s eldest male child.

  The Court finds this case appropriate for1

submission without oral argument.  See ROP R.
App. P. 34(a).
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Tkoel married Kewei and had four
children with her:  Bultedaob, Omengades,
Ngiramechelchalb, and Toriang.  Tkoel and
Kewei divorced, and Omengades Tkoel went
to live with Tkoel’s cousin Ngesechelel.
Tkoel died in around 1940.  

Ngesechelel married a man named
Skilang.  During the marriage Skilang
changed Omengades’s name to Ruluked.
Ngesechelel and Skilang divorced, and
Ruluked received a share of the child’s
money–ududir ar ngalk–from Skilang’s
relatives.  

Ngesechelel married a second man
named Renguul, and remained married until
she died.  After her death, Renguul’s family
gave children’s money to Ruluked.  Ruluked
then went to live with his maternal
grandfather Bekeruul, then Edellumel, and
finally Blesoch, Ngesechelel’s brother.  Before
Ruluked’s death, he stated that he wished to
be buried with his mother, referring to
Ngesechelel.  

Regarding the ownership of the three
lots, the parties did not present evidence
showing that Tkoel devised the property
before his death, or that it was devised at his
eldecheduch.  At the hearing, Theodore
Subris, Ereong’s grandson and a claimant for
Ereong Lineage, testified that Ereong did not
devise the property.  According to his
testimony, Ereong stated that she wanted it to
go to all of her children, but not any one child
in particular.  When Ereong died in 1968,
there is no evidence that her property was
awarded to anyone.  

After hearing the evidence and the
parties’ arguments, the court made two

findings.  First the court held by a
preponderance of the evidence that Ruluked
Tkoel had been adopted out of Tkoel’s family.
It noted that because Palau’s intestacy statutes
went into effect after Tkoel’s death, under the
applicable law, once a child is customarily
adopted out of a family, he or she is no longer
a rightful heir of the birth parents.  See
Ngiraswei v. Malsol, 12 ROP 61, 63 (2005).
The court supported its conclusion that
Ruluked was adopted out of Tkoel’s family
with six facts:

1. After Ngesechelel married Skilang,
Skilang changed Ruluked’s name from
Omengades to Ruluked, and Ruluked
kept that name. 

2. When Ngesechelel and Skilang

divorced, Ruluked received money as

a child from the marriage.

3. When Ngesechelel married Renguul,

and Renguul died, Ruluked received

money from Renguul’s relatives as a

child of the marriage.

4. After Ngesechelel died, Ruluked

returned to his biological relatives,

ultimately living with Ngesechelel’s

brother, Blesoch.

5. Tkoel, Ruluked’s biological father,

married Bledor, and raised her son,

Tetsuo as if he was his own.

Consequently, Tetsuo was addressed

at the eldecheduch as a child of the

marriage, and Ruluked was not.
6. Before his death, Ruluked requested to

be buried with his “mother,” meaning
Ngesechelel, not Kewei.

Second, after concluding that a de

facto adoption occurred, the court found that
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Ereong Lineage’s claim prevailed, as the only
remaining claimant with a valid claim.  The
court reasoned that the properties were
registered in Tkoel’s name during the Tochi
Daicho registration process, and that Ereong
instructed that her property would belong to
all her children–not any one particular
child–after her death.  The Land Court thus
determined that Ereong Lineage was the
proper owner of the three lots.  Allen Oscar
Ruluked, representing Ruluked Tkoel, now
appeals the Land Court’s determination.

STANDARD OF REVIEW

We review the Land Court’s findings
of fact under the clearly erroneous standard.
Aribuk v. Rebluud, 11 ROP 224, 225 (2004).
Under this standard, reversal is warranted
“only if the findings so lack evidentiary
support in the record that no reasonable trier
of fact could have reached the same
conclusion.”  Palau Pub. Lands Auth. v. Tab
Lineage, 11 ROP 161, 165 (2004) (citation
omitted).  It is not clear error for the Land
Court to give greater weight to certain
evidence so long as one view of the evidence
supports the fact finder’s decision.
Remeskang v. West, 10 ROP 27, 29 (2002).
 

DISCUSSION

Ruluked contends that the Land Court
committed reversible error in two ways:  (1)
finding that Ruluked was adopted out of
Tkoel’s family; and (2) concluding that
Ereong Lineage succeeded to Tkoel’s real
properties when no evidence showed such
entitlement.  He therefore asks this Court to
reverse the Land Court’s decision and award
him the three pieces of land.  We address the
two arguments separately.

1. Ruluked was Adopted Out.

Ruluked initially argues that the Land
Court erred in finding that Ruluked was
customarily adopted out of Tkoel’s immediate
family.  We disagree because we do not find
the Land Court’s analysis of whether Ruluked
was customarily adopted clearly erroneous.
  
[1, 2]  Palau’s intestacy statute went into
effect after Tkoel’s death, so customary law
applies.  See Ngiraswei, 12 ROP at 63.  The
general rule is that “a child customarily
adopted by another family loses the right to
inherit individual properties from his natural
father.”  Id.  “There is no question that
Palauan customary adoption exists.”  In re
Estate of Delemel, 4 ROP Intrm. 148, 150
(1994).  This determination is therefore a
question of fact.  Nakamura v. Markub, 8
ROP Intrm. 39, 39 (1999) (affirming Land
Court conclusion that customary adoption
took place without requiring expert testimony
to establish the existence of the custom); but
see Orak v. Ueki, Civil App. No. 07-031, slip
at 13 (Dec. 3, 2009) (“[I]t is not within the
province of the court to create Palauan custom
without clear and convincing evidence . . . .”).
 

Ruluked’s argument can be
categorized into two groups.  We are
persuaded by neither.  First, he argues that the
Land Court revealed bias by relying upon
Appellees’ witnesses, spending more time
dissecting Ruluked’s claim, and addressing
Ruluked’s claim first.  The Land Court did
consider Ruluked’s testimony, limited as it
was.  Ruluked’s witnesses only testified to
what they did not know.  For example, Allen
Oscar Ruluked could not explain how Tkoel
came to own the property or when Tkoel died.
The court filled in the gaps of Ruluked’s
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witnesses from the testimony of witnesses
called by Ereong Lineage.  As Ruluked’s
claim presented the thornier legal issue, it was
not surprising that the court addressed that
issue first and spent more time parsing it out.
Ruluked simply did not provide credible,
complete or persuasive evidence, so he cannot
now complain that the court either ignored
that evidence or spent too much time
addressing it.  As the court may give greater
weight to some evidence over others as long
as the facts support its conclusion, Ruluked’s
first argument fails.  Remeskang, 10 ROP at
29. 

Second, Ruluked claims that the Land
Court erred in finding that a customary
adoption took place without establishing what
a de facto adoption is under customary law.  It
is true that the parties did not present expert
testimony related to the adoption issue.
However, as the Land Court noted, it gave the
parties a chance to submit expert testimony,
but the parties agreed that Senior Judge Polloi
would determine custom through judicial
notice of prior cases or other accurate sources.
(Hr’g Tr. 124–25.)  

Given his mandate, the Land Court
engaged in a careful evaluation of the
evidence based on prior decisions addressing
customary adoption.  In concluding that
Ruluked was adopted out, it first
acknowledged that a formal adoption did not
take place.  Then it pointed to the indicia that
a de facto–customary–adoption took place:
Ngesechelel acted as his mother; her two
husbands acted as his father; and Tkoel did
not act as his father.  The court specifically
stated that when Skilang changed Ruluked’s
name, he asserted parental control over
Ruluked.  Also, the court was persuaded that

Ngesechelel’s two husbands acted as
Ruluked’s fathers due to the child’s money
Ruluked received from his two step fathers’
families.  It further noted that at Tkoel’s
eldecheduch, Tetsuo, not Ruluked, was
addressed as the child of the marriage.
Finally, the court found it telling that Ruluked
requested to be buried with his mother—
meaning Ngesechelel—after his death.  These
factors are all relevant to the determination of
customary adoption.  See Nakamura, 8 ROP
Intrm. at 39–40 (affirming Land Court’s
finding of adoption based on where the child
lived, who he referred to as his father, and
whose name the child took); In re Estate of
Delemel, 4 ROP Intrm. at 150–51 (reversing

Land Court and concluding that a customary

adoption took place, taking into account who

raised the child, whose name the child used,

and the fact that the child was held out as

adopted and others considered her adopted).

Given the parties’ request that the Land Court

determine issues of Palauan custom and the

court’s careful evaluation of the evidence

based on prior case law discussing Palauan

customary adoption, its finding was not

clearly erroneous. 

 2. Ereong Lineage Succeeded to

Tkoel’s Real Properties.

Ruluked’s second argument is that the
determination in favor of Ereong Lineage was
reversible error.  We disagree and affirm the
Land Court’s decision to award Ereong
Lineage the property.

Ruluked claims that the Land Court
misunderstood Theodore Subris’s testimony
about Ereong’s intent for the land after she
died.  At the hearing, Subris testified that
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Ereong stated that there was an eldecheduch
for Tkoel, but the lands were not distributed at
that point.  He also testified that before
Ereong died she said she wanted the property
to go to all her children.  Ruluked claims that
Ereong Lineage and Ereong’s children are two
different groups, and under customary law,
individually-owned lands do not revert to a
lineage after the death of the owner.

Ruluked’s reading of the Land Court’s
reasoning is incorrect.  When the Land Court
concluded that Ruluked did not have a valid
claim, it turned to any other valid claimants.
The court acknowledged that there was no
evidence that Tkoel devised the property
before his death or that it was devised at his
eldecheduch, concluding that it was not
passed on with his death.  Then the court
noted that Ereong was the original owner of
the property before the Tochi Daicho
registration process.  Because Ereong
instructed that the property should belong to
all her children, including her sole remaining
son Ngirailemesang, the Land Court found
that Ereong Lineage had a valid claim to the
properties.  

We disagree with Ruluked’s argument
that Ereong Lineage and the children of
Ereong are completely different.  Ruluked
provides no support for this argument, and
logic dictates that Ereong’s children (and their
offspring) are all part of Ereong Lineage,
especially since her sole surviving son,
Ngirailemesang, testified for Ereong Lineage.
 

CONCLUSION

Appellant Ruluked Tkoel has not
established that the Land Court’s Decision
regarding the ownership of Worksheet Lot

07E010-003, formerly Tochi Daicho Lot
2033; Worksheet Lot 07E010-049 formerly
Tochi Daicho Lot 2015; and Worksheet Lot
07E010-051 formerly Tochi Daicho Lot 2000
was clearly erroneous.  For the foregoing
reasons, the Land Court’s Decision is
AFFIRMED.
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LORENZA MAX representing the
ESTATE OF LEBAL RENGUUL,

Plaintiff,

v.

AIRAI STATE PUBLIC LANDS
AUTHORITY, AKEMI ANDERSON

AND JOHN DOES 1-10,
Defendants.

CIVIL ACTION NO. 10-197

Supreme Court, Trial Division
Republic of Palau

Decided: April 25, 2011

[1] Property:  Lease

Essential elements of a valid lease include the
parties names, description of land, a statement
of the term of the lease, and the consideration.

[2] Contracts:  Parol Evidence/Oral
Agreements

Parol evidence is admissible to resolve
ambiguity and uncertainty in a lease
document, or identify the property. A plaintiff
may try to remedy the lack of a description
through parol evidence.

[3] Civil Procedure:  Injunctions

Perhaps the single most important prerequisite
for the issuance of a preliminary injunction is
a demonstration that if it is not granted, the
applicant is likely to suffer irreparable harm.
Injury to real property may be irreparable
harm. 

ALEXANDRA F. FOSTER, Associate
Justice:

I. Procedural History

On November 19, 2010, Plaintiff
Lorenza Max, as the Administratrix for the
Estate of Lebal Renguul, filed a complaint for
declaratory judgment, asking the Court to: 
(1) declare a 1993 lease contract enforceable,
(2) order Defendant Airai State Public Lands
Authority (“ASPLA”) to issue a new lease in
Plaintiff’s name, and Defendant Akemi
Anderson to resume sublease payments to
Plaintiff as the Administratrix of Renguul’s
estate, and (3) award compensatory and
punitive damages. 
 

ASPLA answered on December 7,
2010, that the lease agreement was voidable
for a host of reasons, and counterclaiming that
in fact Plaintiff, as the Administratrix for
Renguul’s estate, owed ASPLA back-rent for
trespassing and squatting on public lands for
twenty years before signing the lease
agreement in 1993.  ASPLA further sought
punitive and compensatory damages.
  

Anderson also answered on December
7, 2011.  She was proceeding pro se at the
time.  She subsequently hired counsel, and he
formally filed an answer on February 16,
2011.  In the February 16 answer, Defendant
Anderson admitted to entering into a sublease
agreement with Renguul’s daughter, Lovelyn
Renguul, but otherwise testified to a lack of
information and argued that Plaintiff’s
complaint failed to state a claim upon which
relief could be granted, and was “barred or
limited by the principles of estoppel,
impossibility, impracticability, failure of
consideration and illegality.”
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On December 27, 2010, Plaintiff
opposed the counterclaims, listing a litany of
affirmative defenses.

On April 4, 2011, Plaintiff filed a
motion for a preliminary injunction.
Defendants filed oppositions on April 15 and
18, and Plaintiff replied on April 22, 2011.
Finally, the Court held a hearing on April 25,
2011, and the parties filed additional materials
on April 26 and April 28 at the Court’s
request.  The Court will now address this
motion.

II. Facts

On July 16, 1993, Lebal Renguul
entered into a lease agreement with ASPLA
for public land known as Mizuho.  At that
time ASPLA was chaired by Charles
Obichang, Governor of Airai and Renguul’s
nephew.  See Claim and Objection, filed on
October 29, 2009 in Civil Action No. 09-155.
The lease was to last 50 years starting in 1993,
along with a 40-year renewal option.
Although by all accounts Mizuho is a large
piece of property, its boundaries are unclear.
In the lease itself, the property is described
solely as “Mizuho,” with the promise of a map
attached as Exhibit A.  No map was attached
by the time this case was filed.  It is unclear
whether a map was ever attached.  In the only
evidence adduced thus far on the issue,
Geggie Anson, a signatory to the lease
agreement, stated that no map was attached at
the time she signed the agreement.   

Renguul owed $60/year for the leased
property with no escalation clause.  Mizuho
could be used “for any lawful purposes,” and
could be subleased with no notice to ASPLA,
although Renguul was to submit notice of

sublease within 30 days after the assignment
was made.  

The lease was signed not only by
Renguul, Obichang and Anson, but also by
Rechirei Bausoch,  Ngirangeang Ngiralmau,1

Gabriel Renguul and Melwat Telai who were
all presumably ASPLA board members at the
time.  The lease was neither notarized nor
registered with the Clerk of Courts.

Renguul died on September 5, 2008.
This Court appointed Max to administer
Renguul’s estate on January 20, 2010.

III. Standard for a Preliminary
Injunction

A preliminary injunction “is issued to
protect plaintiff from irreparable injury and to
preserve the court’s power to render a
meaningful decision after a trial on the
merits.”  Wright, Miller & Kane, FEDERAL

PRACTICE AND PROCEDURE: CIVIL 2D § 2947
(1995)(hereinafter “WRIGHT § __”).  For the
Court to grant a preliminary injunction, the
movant must show that: 

(1) she has a substantial
likelihood of success on the
merits; 
(2) a substantial threat exists
that she will suffer irreparable
injury if the injunction is not
granted; 
(3) the threatened injury to the
movant outweighs the
threatened harm the injunction
will cause the non-moving
parties; and 

  ASPLA alleges that Bausoch’s signature was1

forged.
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(4) the public interest lies in
granting the injunction. 

 
See Shell Co. v. Palau Pub. Utils. Corp., 15
ROP 158, 159–60 (Tr. Div. 2008).  See also
WRIGHT § 2948.  “[A]n injunction is an
extraordinary and drastic remedy which
should not be granted unless the movant
carries the burden of persuasion.”  Koshiba et
al. v. Remeliik et al., 1 ROP Intrm. 65, 71 (Tr.
Ct. 1983).  Injunctive relief “should be
awarded only in clear cases that are reasonably
free from doubt and when necessary to
prevent irreparable injury.”  42 Am. Jur. 2d
Injunctions § 17 (2010). “[A]n injunction is
available as a remedy only if the injury is
substantial, irreparable and not adequately
remediable at law.”  Id. at § 33.
 
IV. Legal Conclusions

A. Likelihood of Success on the
Merits

“Probable success on the merits has
been called the most important matter to be
considered by a court in deciding whether to
issue a preliminary injunction.”  42 Am. Jur.
2d Injunctions § 18.  Plaintiff is not required
to show certain victory, but she must make out
a prima facie case that the 1993 contract is
enforceable and that Defendants violated that
contract.  See WRIGHT § 2948.3 at 188.  See
also 42 Am. Jur. 2d Injunctions § 18.  “The
stronger the likelihood that the plaintiff will
win, the less important is the need for the
plaintiff to show that the denial of a
preliminary injunction would hurt him or her
more than granting it would hurt the
defendant.”  42 Am. Jur. 2d Injunctions § 18.
There are several problems with Plaintiff’s
position that the 1993 lease agreement is an

enforceable contract.  Here are a few:

1. Description of Leased
Property

[1]       “In order to be valid and enforceable,
a lease must contain the following essential
terms: (1) the names of the parties; (2) a
description of the demised realty; (3) a
statement of the term of the lease; and (4) the
rent or other consideration.”  Renguul v. Orak,
6 ROP Intrm. 334, 337 (1997) (quoting 49
Am. Jur. 2d Landlord and Tenant § 23
(1995)).   The lease at issue here includes all2

of the essential terms, except for one.  The
description of the demised realty.

ASPLA leased “Mizuho” to Renguul,
and included the promise of a map, which
never materialized.  Although all parties know
generally where Mizuho is located and agree
that it is a large tract of land, it does not seem
that the actual boundaries of Mizuho have
ever been delineated.

There appears to be both subjective
and objective components to this requirement.
First, the parties themselves must understand
what they intend to convey and receive.  49
Am. Jur. 2d Landlord and Tenant § 23 (2006)
(“In order to be valid, a lease must describe
the premises demised with sufficient certainty
to indicate what the parties intended the lease
to convey; only such premises as are described
or properly identified in the lease will pass to
the lessee.”) Second, the land conveyed must
be described in the lease with sufficient
specificity so that “a surveyor should be able
to locate boundaries by following the
description.”  Id.  In Renguul, the trial court

  The same terms remains in effect today.  See 492

Am.Jur.2d Landlord and Tenant § 22 (2006).
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found a lease agreement invalid where “the
precise boundaries of the land to be covered
by the [lease] Agreement were never
established by the parties.”  6 ROP Intrm.
337–38.  Assuming no map, no surveyor could

determine the precise boundaries of the leased

land here as the only description is the name

“Mizuho.”

[2] Parol evidence is admissible to resolve
ambiguity and uncertainty in a lease
document, or identify the property.  49 Am.
Jur. 2d Landlord and Tenant § 23.  Plaintiff
may try to remedy the lack of a description
through parol evidence.  However, the current
state of the evidence remains that Mizuho is
nowhere described with the subjective or
objective specificity required.  

2. Conflict of Interest

Charles Obichang was Governor of
Airai at the time he signed the lease agreement
in 1993.  He is also Renguul’s nephew.  In
Renguul et al. v. ASPLA, 8 ROP Intrm. 282,
284–87 (2001), the Appellate Court affirmed

the trial court’s decision to invalidate a lease

agreement, which reflected self-dealing.

Specifically, the trial court found that

“members of governments boards may not

have a private interest in board contracts and

may not vote on matters in which they have

conflicts of interest.”  8 ROP Intrm. at 285.

Although Plaintiff may have arguments to

counter this one, the Court has not yet heard

them.

Accordingly, at this juncture, Plaintiff

cannot make out a prima facie case that the

1993 lease agreement is enforceable and that

Defendants violated that agreement.     

B. Substantial Threat of
Irreparable Harm to
Plaintiffs

[3] This element has also been found to be
the most important:  “Perhaps the single most
important prerequisite for the issuance of a
preliminary injunction is a demonstration that
if it is not granted the applicant is likely to
suffer irreparable harm before a decision on
the merits can be rendered . . . .”  WRIGHT §
2948 at 139.  See also 42 Am. Jur. 2d
Injunctions § 35. “Irreparable harm” does not
typically contemplate injuries which can be
resolved through monetary damages.  See 42
Am. Jur. 2d Injunctions § 36 (“Thus, an injury
is ordinarily understood to be irreparable if
refusing injunctive relief would be a denial of
justice because redress cannot be had through
money damages, in light of the nature of the
act, the circumstances of the person injured, or
the financial condition of the person
committing the tort.”)  See also 42 Am. Jur.
2d Injunctions § 49 “Injunctions are generally
granted only where other relief, such as money
damages, is not available or not sufficient as a
remedy.”)  Injury to real property “will be
regarded as irreparable so as to warrant
injunctive relief where it tends toward the
destruction of the complainant’s estate or
where it is of such a character as to work the
destruction of the property as it has been held
and enjoyed so that no judgment at law can
restore it to him or her in that character.”  42
Am. Jur. 2d Injunctions § 54. 

Plaintiff cites 42 Am. Jur. 2d
Injunctions § 27 for the proposition that
although monetary damages are not typically
awarded, “a party may be able to obtain
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injunctive relief in the rare circumstances that
a denial of such relief would likely cause the
plaintiff’s business to collapse.”  Plaintiff and
the treatise then cite Amtote Int’l., Inc. v.
PNGI Charles Town Gaming Ltd. Liability
Co., 998 F.Supp. 674 (N.D. W.Va. 1998) and
Warren v. City of Athens, Ohio, 411 F.3d 697
(6 Cir. 2005).  In Warren, the U.S. Circuit
Court upheld the trial court’s grant of a
permanent injunction because although the
amount of lost profits was measurable for
purposes of monetary damages, “future lost
profits are much harder to quantify.”  411 F.3d
at 712.   3

Plaintiff’s situation is distinguishable
from the company owner in Warren.  Here,
Plaintiff’s losses are quantifiable.  Plaintiff
explained in her initial request that she is no
longer receiving rent from Anderson.  That
rent adds up to $6,500.   4

The second prong to Plaintiff’s
argument is that although the back rent may be
quantifiable, the family hardship is not.  She
alleges that the shortfall has meant that she is
no longer able to financially support her
children.  Although this is not set out in her
affidavit, counsel indicates that Max will have
to move out if the rent remains unpaid.
However, according to the filings and
testimony in the Estate case (C.A. Nos. 09-

155 and 09-203), only one daughter lives with
Plaintiff.  Further, it appears that daughter is
an adult since she entered into a sublease
agreement with Anderson in 2004.  It is
unclear from the filings why it falls upon
Plaintiff to support her adult daughter, nor is
it clear why the $6,500 which Anderson
allegedly owes, will materially alter Plaintiff’s
family’s well-being in the long run, especially
where Max testified to other means of
financial support, such as farming, at the
hearing concerning her appointment as
administratrix of the Estate.

The Court concludes that Plaintiff will
have the opportunity to be made whole once
the Court reaches a decision based on all of
the evidence.  Plaintiff does not allege
irreparable damage to the real property, nor
does she convincingly argue that the harm to
her will be irreparable.  Further, unlike the
cases which Plaintiff cites, her damages are
easily quantified.  Accordingly, this factor
does not tip the scales towards Plaintiff.

C. Weighing the Equities

The Court is to weigh the equities
between the movant and the non-movants.
“The issuance of a preliminary mandatory
injunction requires that the relative
inconvenience or injury weigh strongly in
favor of the applicant.”  42 Am. Jur. 2d
Injunctions § 38.  ASPLA would no doubt be
injured if it was required to disgorge the
$6,500 which Anderson has paid as rent.
Unlike Max, however, ASPLA offered no
evidence that Anderson’s rent payments were
critical to the state’s operations.  Accordingly,
injury weighs strongly in favor of Max.  This
does not end the inquiry, however.

  Although the court in Amtote noted that3

injunctive relief could hypothetically be available
if the company were to collapse, they both denied
preliminary injunctions in their specific cases.
See Amtote, 998 F.Supp. at 678–79. 

  Apparently, the amount of rent owed will not4

increase.  Anderson’s counsel stated that she has
since cleared the lot and stopped paying rent in
April, 2011.
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“An appraisal of the possible outcome
of the case on the merits is of particular
importance when the court determines in the
course of balancing the relative hardships that
one party or the other will be injured
whichever course is taken . . . .”  WRIGHT    
§ 2948.3 at 189.  Here, either ASPLA or
Plaintiff will be injured depending on the
course taken and, as discussed in section A,
Plaintiff has not made out a prima facie case
for victory.  Therefore, although the equities
weigh in favor of Plaintiff, this factor does not
tip the overall balance to Plaintiff.

D. Public Policy

“Focusing on this factor is another way
of inquiring whether there are policy
considerations that bear on whether the order
should issue.”  WRIGHT § 2948.4.  Plaintiff
lists the health and safety of Plaintiff and her
family.  Defendants counter with the public’s
interest in invalidating fraudulently-procured
leases, and stamping out public corruption.  

“It is also important to consider . . . the
degree to which the private rights of third
persons will suffer by the refusal of injunctive
relief and whether the injury can readily be
compensated for in damages.”  42 Am. Jur. 2d
Injunctions § 39.  Here, the private rights of
third parties, beyond Max’s family members
residing with her, will not be affected if the
Court denies the injunctive relief.
Accordingly, the Court finds that the public
policy factor is a draw.

V. Conclusion

A preliminary injunction is an
extraordinary and drastic remedy, which
should only be granted when Plaintiff carries

the burden of persuasion.  She has not done so
here, since she has failed to show that: 

(1) she has a substantial
likelihood of success on the
merits; 
(2) a substantial threat exists
that she will suffer irreparable
injury if the injunction is not
granted; and 
(4) the public interest lies in
granting the injunction. 

 
This is not a clear case reasonably free

from doubt and Plaintiff has not shown that an
injunction is necessary to prevent substantial
and irreparable injury, not adequately
remediable at law.  Accordingly, her motion
for a preliminary injunction is DENIED.
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IBEDUL YUTAKA M. GIBBONS,
individually and on behalf of the Palau

Council of Chiefs and on behalf of other
Palauan citizens who are similarly

situated; and PALAU COUNCIL OF
CHIEFS,
Plaintiffs,

v.

REPUBLIC OF PALAU, JOHNSON
TORIBIONG, in his official capacity as

President of the Republic of Palau;
PALAU ELECTION COMMISSION;
and SANTOS BORJA, in his official
capacity as Chairman of the Palau

Election Commission,
Defendants.

CIVIL ACTION NO. 11-135

Supreme Court, Trial Division 
Republic of Palau

[1] Civil Procedure: Injunctions

In deciding whether to grant preliminary
injunctions, the Court considers plaintiff’s
likelihood of success on the merits, possibility
of irreparable injury, whether the threatened
injury outweighs the threatened harm the
injunction will cause, and the public interest.

Counsel for Plaintiffs:   Siegfried Nakamura
Counsel for Defendants: Alexis G. Ortega

ARTHUR NGIRAKLSONG, Chief Justice: 

On June 13, 2011, the plaintiffs, Ibedul

Yutaka Gibbons and the Palau Council of

Chiefs, filed a motion for expedited

preliminary injunction concerning RPPL No.

8-22 (or “the Act”), which authorizes a

national referendum  on whether to move1

forward on the establishment of casino
gaming in Palau.  The plaintiffs request that
the Court enjoin the defendants, Republic of
Palau, President Johnson Toribiong, the Palau
Election Commission (“PEC”), and PEC
Chairman Santos Borja (collectively referred
to herein as “the Republic”) from engaging in
the following activities:

(1) educational efforts under
RPPL No. 8-22 to inform the
public about the referendum;
(2) using funds in furtherance
of RPPL No. 8-22;
(3) proceeding with the June
22, 2011 public vote on the
following question: “Do you
approve of the establishment
of casino gaming in the
Republic of Palau?”; 
(4) and taking any other action
relating to RPPL No. 8-22.

The Court ordered expedited briefing,
and Republic filed its response on June 16,
2011.  A hearing on the motion was held June
20, 2011 at the Courthouse in Koror.  The
court heard testimony from Santos Borja,
Dilmei Olkeriil, Mark Rudimch, Santy
Asanuma, and Roman Bedor.  

ANALYSIS  

[1] In deciding whether to grant a

 Plaintiffs believe that the term “referendum” is1

inappropriate, and they instead refer to the effort
as a “ballot measure.”  RPPL No. 8-22 refers the
effort as a “referendum” and the court uses the
language from the authorizing Act. 
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preliminary injunction, the Court considers
(1) the plaintiffs’ likelihood of success on the
merits; (2) whether the plaintiffs will suffer
irreparable injury if the injunction is not
granted; (3) whether the threatened injury to
the plaintiffs outweighs the threatened harm
the injunction will cause the defendants; and
(4) the public interest.  See Shell Co. v. Palau
Pub. Utils. Corp., 15 ROP 158, 159–60 (Tr.
Div. 2008); Gibbons v. Etpison, 5 ROP Intrm.
273, 276 (Tr. Div. 1992).  The plaintiffs bear
the burden of persuasion on all four elements.
Gibbons, 5 ROP Intrm. at 276 (citing Koshiba
v. Remeliik, 1 ROP Intrm. 65, 72 (Tr. Div. Jan.
1983)).  Courts have discretion in balancing
the relevant factors to determine whether
injunctive relief is appropriate.  See 42 Am.
Jur. 2d Injunctions § 15; see also Andres v.
Palau Election Comm’n, 9 ROP 289, 290 (Tr.
Div. 2002) (noting that factors are weighed
against each other such that a strong showing
of success on the merits makes it more likely
that injunctive relief is appropriate). 

I.  LIKELIHOOD OF SUCCESS ON THE
MERITS

The plaintiffs put forward six
arguments as to why they are likely to succeed
on the merits.  The Court has considered the
arguments individually and together.  Upon
consideration of all the evidence, the Court
finds that the plaintiffs have not met their
burden in showing a substantial likelihood on
the merits.

The plaintiffs’ arguments are
addressed in turn.

A.  Failure of the Senate to Follow
Senate Rule 8(H)

The plaintiffs’ first argument is that
the Senate failed to follow Senate Rule of
Procedure 8(H) (2009) in passing HB 8-69-5,
HD1, SD1, CD1, PD1 (referred to herein as
HB 8-69-5), which was signed into law as
RPPL No. 8-22.  

The Senate Journal of December 22,
2010, reflects that HB 8-69-5 was put to a roll
call vote.  The voting results show four “yes,”
five “no,” and two “abstain” (one senate
vacancy existed at the time and one senator
was excused from voting).  Following the
vote, the Senate President declared HB 8-69-5
“has passed the third and final reading of the
Senate, Eighth Olbiil Era Kelulau by roll call
votes of 6 ‘Yes’ and 5 ‘No.’”  (Pls.’ Ex. 5.)
This is confirmed by the Senate “Voting
Record” of December 22, 2010, which was
completed by hand.  (Pls.’ Ex. 4.) 

From this, it appears that the Senate
President relied on Senate Rule 8(H) in
declaring the two senators recorded as
“abstain” as having voted in the affirmative.
Senate Rule 8(H) reads as follows:

Non-Voting: No member
present in the Senate shall
refuse to vote unless excused
in accordance with Section 1
of this Rule.  A member who
is present who fails to respond
to the call of his name upon a
call of the roll shall be
instructed by the President to
respond “Aye” or “No” and if
he still fails to vote, the
President shall order the Clerk
to record his vote in the
affirmative.
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(Pls.’ Ex. 4, 5)  The plaintiffs contend that
Senate President Tmetuchl never instructed
the two abstaining  senators, Senators Akitaya
and Rudimch, to respond “Aye” or “No” prior
to recording their votes as in the affirmative.

The plaintiffs go on to argue that
because the Senate did not follow its own
rules, the court should look to the common
law, which instructs that abstentions are
generally considered to follow the majority of
votes (in this case, the “no” votes).  However,
the plaintiffs provide no authority indicating
that the Court should look to the “common
law” where the Senate fails to follow its own
rules—this is not a situation where there Court
should employ 1 PNC § 303, and the U.S.
cases cited by the plaintiffs are not on point.1

The assertion that the Court should employ
the “common law” is more dubious given that
the result the plaintiffs seek is in direct
conflict with the intention of Senate Rule
8(H).  The Senate Rules of Procedure,
including Rule 8(H), were promulgated
pursuant to the Senate’s constitutional
authority.  See ROP Const. art. IX, §§ 12, 14.
In the absence of evidence to the contrary,
senators may be presumed to know the Senate
Rules, and that under Rule 8(H) “abstentions”
are counted as “Yes.”  This was confirmed
Senator Mark Rudimch, who testified that he
understood, based on the Senate Rules and

past practices, that his abstention would be
counted as a “Yes” vote.  Further, the record
indicates that Senator Akitaya called for the
vote on HB 8-69-5, yet for whatever reason,
abstained from casting a “Yes” or “No” vote.
There were no objections to the voting results.
 

In addition, the plaintiffs do not
articulate how the alleged omission of Rule
8(H)’s “warning” rendered passage of HB 8-
69-5 unconstitutional.  The OEK is a co-equal
branch of government vested with the
legislative authority.  Article IX, Section 14 of
the Constitution governs the lawmaking
process:

The Olbiil Era Kelulau may
enact no law except by bill.
Each house of the Olbiil Era
Kelulau shall establish a
procedure for the enactment of
bills into law.  No bill may
become a law unless it has
been adopted by a majority of
the members of each house
present on three (3) separate
readings, each reading to be
held on a separate day. 

Pursuant to this authority, the Senate has
established a procedure for the consideration
and adoption of bills.  Further, the Senate Rule
2 provides that the Senate President is charged
with deciding all questions of order.  As for
the enactment of RPPL No. 8-22, the OEK
concluded that all necessary procedural rules
for the passage of a bill were satisfied.  There
are no grounds for the Court to find otherwise
at this time.

 For instance, none of the cases cited to by the1

plaintiffs involved a standing rule in which an
abstention is counted as an affirmative vote.  See
Rockland Woods Inc v. Village of Suffern, 40 A.D.
2d 385 (N.Y. 1973) (finding that abstention did
not qualify as affirmative vote); Prosser v. Village
of Fox Lake, 438 N.E. 2d 143 (Ill. 1982) (noting
that while the municipality was free to determine
its own rules for the adoption of ordinances, it had
not done so); Springfield v. Haydon, 288 S.W. 337
(Ky. Ct. App. 1926). 
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B.  HB 8-69-5 Did Not Receive the
Approval of the Majority of the Senate
Members Present 

Relatedly, the plaintiffs argue that
even if the Senate complied with Senate Rule
8(H), Senate Rule 8(H) is unconstitutional
because it counts abstentions as affirmative
votes.  The plaintiffs point to Article IX,
Section 15 of the Constitution, which provides
in relevant part

The Olbiil Era Kelulau, by the
approval of a majority of the
members present of each
house, may pass a bill referred
by the President in accordance
w i t h  t he  P re s i d e n t ’ s
recommendation for change
and return it to the President
for reconsideration.

Plaintiffs argue that the phrase “approval of a
majority of members” requires affirmative
action on the part of senators to “approve” the
bill.  This argument is not persuasive. 

As noted earlier, ROP Const. art. IX, §
14 specifically provides that “Each house of
the Olbiil Era Kelulau shall establish a
procedure for the enactment of bills into law.”
Senate Rule 8 governs voting, and Rule 8(H)
provides that abstentions will be counted as
“Aye” votes.  The Senate could have created
any procedure it saw fit for the passage of
bills.  Plaintiffs point to no provision of the
Constitution that requires an “affirmative
action” or “authoritative approval” for the
passage of bills.  Plaintiffs’ references to
dictionary definitions of “abstention” are
unhelpful given the constitutional grant of
authority to the OEK.  Moreover, the U.S.

cases cited to by the plaintiffs interpreting the
phrase “concurrence” in statutes are not
directly on point.  2

C.  The Ballot Language is Misleading

The plaintiffs also argue that the ballot
language is confusing and misleading and
does not reflect the substance of RPPL No. 8-
22.  RPPL No. 8-22 requires a “national
referendum on the question of whether to
allow for the establishment of Casino Gaming
in the Republic of Palau.”  According to the
Act, “[t]he referendum should be worded as
follows:

DO YOU APPROVE OF THE
ESTABLISHMENT OF
CASINO GAMING IN THE
REPUBLIC OF PALAU

G YES
G  NO

Section 2(i) of the Act discusses the
consequences of the vote:  

If a majority of votes cast on
the referendum question . . .
are in the affirmative, the
Olbiil Era Kelulau may
proceed to enact legislation
establishing a Casino Gaming
Commission including but not
limited to its organization,
a u t h o r i t y ,  f u n c t i o n ,
responsibilities, and duties.
Any enactment shall be in
accordance with constitutional,

  See e.g., In re Reynolds, 749 A.2d 1133 (Vt.2

2000) (finding that word “concurrence” as used in
the statute requires something more than silent
acquiescence).  
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statutory, and procedural
requirements.  If a majority of
the votes cast on the
referendum question are
negative, the Olbiil Era
Kelulau will not again
consider the establishment of
casino gaming in the Republic.

The plaintiffs argue that (1) the
language is unclear because it does not
necessarily lead to the creation of casino
gaming (only the possible creation of casino
gaming); (2) the language is unclear because
it does not inform the voter that a positive
vote may result in the creation of a Gaming
Commission; (3) the language is unclear
because it does not inform the voter that a
negative vote will bar the OEK from ever
considering the establishment of casino
gaming in the future; and (4) the language is
unclear because the definition of “casino
gaming” is vague—the Act does not define
“casino” or “gaming.”  Roman Bedor testified
on this point for the plaintiffs, stating that the
Council of Chiefs remains uncertain as to
what will occur following a positive or
negative vote on the referendum. 

For support, the plaintiffs point to
Koshiba v. Remeliik, 1 ROP Intrm. 65 (Tr.
Div. 1983), in which the court found that the
language on the ballot did not comply with the
authorizing Act.  That case concerned voter
approval of the Compact of Free Association.
To approve the Compact, voters had to
specifically approve Section 314, which
concerned radioactive, chemical, and
biological materials.  The authorizing Act
made this clear, but the ballot language read
“Do you approve the agreement under Section
314 of the Compact which places restrictions

and conditions on the United States with
respect to radioactive, chemical and biological
materials?”  The court found that this
language “suggests that by voting yes, the
voter wishes to impose restrictions and
conditions on the United States with respect to
certain harmful substances.”  In fact, approval
of Section 314 would actually lessen already-
in-place restrictions on harmful substances.
The court found that the misleading ballot
language infringed with the constitutional the
right to vote.

The Koshiba case is distinguishable
from the present situation.  In Koshiba, the
referendum was put to the people as part of
the approval of the Compact of Free
Association.  Approval would have amended
the Constitution.  Here, the referendum called
for in RPPL No. 8-22 does not amend the
Constitution and may not change the law at
all—the plaintiffs refer to it as an “opinion
poll.”  And unlike Koshiba, the ballot
language at issue in this case does not appear
to conflict with RPPL No. 8-22—the Act
requires a referendum on the question of
whether voters approve of the establishment
of casino gaming, and the ballot language
conforms.  See Gibbons v. Etpison, 3 ROP
Intrm. 398, 416 (Tr. Div. 1993) (”Only in a
clear case of legislation resulting in
misleading language should ballot language
held insufficient.” (citing Epperson v. Jordan,
82 P.2d 445, 448 (Cal. 1938)).  Upon an
affirmative vote, the OEK may further
consider the question of casino gaming, and
any action must comply with the legislative
process.

The plaintiffs also argue that the
language is deceptive because while a voter
may not approve of gaming now, he does not
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know that his vote will bar the OEK from
considering gaming in the future.  However,
the Act itself is clear as to the consequences of
a vote, and the Court may presume some voter
knowledge of the law.  See generally Gibbons,
3 ROP Intrm. at 416 (noting that the public is
presumed to know the law and cast informed
ballots).  And, PEC is charged with educating
the public regarding the vote, and it has
moved forward on this effort.  Plaintiffs’
Exhibit 3 is a public notice issued by the PEC
that explains the Act, the definition of “casino
gaming,” and the consequences of a positive
or negative vote as provided for in the Act. 

Finally, the plaintiffs contend that
RPPL No. 8-22's definition of  “casino
gaming” is too vague.  Section 1 of RPPL No.
8-22 defines “casino gaming” as “wagering,
within a casino, of money upon the outcome
of a game of chance with the intent of winning
additional money in the event of a certain
outcome as specifically permitted by law.”
Plaintiffs argue that the word “casino” is
unclear—it could mean a stand alone facility
or a corner store.  (Pls.’ Br. in Supp. 12.)  In
fact, Roman Bedor testified that he believes
the Palauan interpretation and English
interpretation of “casino,” as used in the PEC
public notice, slightly differ. Plaintiffs also
argue that “gaming” is unclear because it does
not state whether it includes poker or slot
machines or both.  (Id.)

The plaintiffs are correct that “casino”
and “gaming” are broad terms, but they ignore
the fact that RPPL No. 8-22's definition
includes all “games of chance.”  The language
appears intentionally broad, so the plaintiffs
and the voters may understand that an
affirmative vote could open the door to all
types of “casinos” and “gaming.”  As noted,

any laws providing for the actual
establishment of casinos or authorizing
gaming must pass the regular legislative
process.  Without more, the plaintiffs have not
provided a sufficient showing that the ballot
language is inappropriate.  See Gibbons, 3
ROP Intrm. at 416 (“The action of the
legislature in fixing the ballot language is
presumed to be valid.”  (citing Say v. Baker,
322 P.2d 317, 318 (Colo. 1958)). 

D.  The Public Education Done by
PEC is Not Comprehensive

Moving on, the plaintiffs contend that
the public education efforts of PEC have been
insufficient and therefore the court should
enjoin the referendum until more
comprehensive education can occur.  

With regard to public education,
Section 3 of RPPL No. 8-22 provides that
PEC 

shall conduct, organize,
supervise, and oversee a
community education program
to inform the citizens of Palau
in an impartial manner about
casino gaming and the
referendum, so as to enable the
people to make an informed
choice in the referendum . . . .
In doing so, the Commission
may hold panel or town hall
discussions, create, translate,
p r i n t  a n d  d i s t r i b u t e
explanatory materials, or take
such other steps as may be
necessary to adequately
educate the public on this
issue. 
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The evidence presented at the hearing
shows that PEC drafted and issued one public
notice.  The notice indicated the date of the
referendum, the law authorizing the
referendum, the definition of “casino gaming”
as stated in the Act, and the consequences of
a “yes” or “no” vote as provided for in the
Act.  It also stated that anyone may direct
questions to PEC and provided a phone
number. (See Pls.’ Ex. 3.)  That notice was
published three times in the Tia Belau and
Island Times newspapers, and broadcast
several times on two television stations and
two radio stations.  PEC sent copies to all of
the state governors and had it posted at the
Post Office and Courthouse. 

Plaintiffs contend that this is
insufficient.  However, the Court has no
standard by which to determine whether the
efforts were sufficient.  RPPL No. 8-22 does
not mandate any specific means of public
education, and PEC’s efforts are limited to
what is stated in the Act.  Thus, the plaintiffs
have not shown a substantial likelihood of
success on this point. 

E.  The Effect of the Referendum is an
Unconstitutional Limitation on
Legislative Power

Next, the plaintiffs attack RPPL No. 8-
22's instruction that “If a majority of the votes
cast on the referendum question are negative,
the Olbiil Era Kelulau will not again consider
the establishment of casino gaming in the
Republic.”  The plaintiffs interpret this
language to mean that the OEK can never
again consider the establishment of casino
gaming in Palau if the majority votes “no” on
the referendum.  They contend that this is
unconstitutional because the OEK cannot be

bound by the referendum.

Assuming the plaintiffs’ interpretation
to be correct, it is true that a negative vote on
the referendum cannot bind the OEK from
considering casino gaming in the future.
Article IX, Section 5 of the Constitution
provides the OEK with the authority “to enact
any laws which shall be necessary and proper
for exercising the foregoing powers and all
other inherent powers vested by this
Constitution in the government of Palau.”  A
negative vote on the referendum does not limit
the constitutional powers of the OEK.
Relatedly, even assuming RPPL 8-22 may
amend current statutes regarding gaming if the
referendum vote is negative, the OEK reserves
the right to amend statutes at any point.
Without more, the plaintiffs have failed to
show a substantial likelihood of success on
this point. 

F.  The Legislature Does Not Have the
Authority to Ask for a Vote on RPPL
No. 8-22 

Finally, the plaintiffs argue that RPPL
No. 8-22 is an opinion poll, and while the
OEK has the power to pass legislation in
which citizens are polled for their opinions, it
cannot use the referendum or initiative process
to do so.  The plaintiffs spend considerable
time distinguishing referendums from
initiatives (no one argues that this is an
initiative) and note that the Constitution
provides for each.  Article XIII, Section 3
provides for the initiative process, through
which citizens may enact or repeal laws.
Article II, Section 3 provides for national
referendums on the delegation of powers to
another nation.  Article XIV provides for
popular votes on constitutional amendments.
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The plaintiffs appear to contend that because
RPPL No. 8-22 does not fit into any of the
above categories, the OEK lacked authority to
require a vote on the question of casino
gaming.  

Importantly, the plaintiffs point to no
constitutional authority that bars the OEK
from having a public vote on the question of
whether voters approve of casino gaming.  If
the OEK believes that a public vote on an
important question of policy is appropriate,
that would appear to fall under its
constitutional authority.   See e.g., ROP Const.
art. IX, § 5.  It is true that RPPL No. 8-22
refers to the vote as a “referendum,” but the
fact that some U.S. authorities have
interpreted “referendum” to refer to approval
or disapproval of a law does not mean RPPL
No. 8-22 is invalid.  

II.  IRREPARABLE INJURY IF THE
INJUNCTION IS NOT GRANTED

In their memorandum in support of the
motion for preliminary injunction, the
plaintiffs provide one sentence to the issue of
irreparable harm: the referendum would be
“an enormous waste of the Republic’s
financial resources.”   This is insufficient.  3

“The judicial power to grant injunctive
relief should be exercised only when
intervention is essential to protect property or
other rights from irreparable injury.  In other
words, there must be a showing that the
plaintiff will suffer irreparable harm absent an
injunction.”  42 Am. Jur. 2d Injunctions § 35.
“Irreparable harm, which has been called the
most important requirement for an injunction,
must be likely and not merely possible, and
must be substantial harm.”  Id. 

Here, the plaintiffs do not articulate
how they will be irreparably harmed.  As
noted, the ballot language conforms with the
authorizing Act; therefore, any comparison to
Koshiba v. Remeliik, 1 ROP Intrm. 65 (Tr.
Div. 1983), where the court found that the
plaintiffs’ right to vote would be harmed if the
misleading ballot language remained, is weak.
 
III.  WHETHER THE POTENTIAL
INJURY TO PLAINTIFFS OUTWEIGHS
INJURY TO DEFENDANTS

As to the balance of equities, the Court
finds that the plaintiffs have not met their
burden.  In order to grant injunctive relief,
“[t]he harm suffered by the plaintiff in the
absence of injunctive relief must outweigh the
harm that the defendant would endure on the
granting of the injunction.”  42 Am. Jur. 2d In arguing that a waste of public resources3

constitutes irreparable injury, the plaintiffs cite
Gibbons v. Etpison, 5 ROP Intrm. 273, 279–80
(Tr. Div. 1992).  While it is true that Gibbons
referenced a waste of public resources in its
discussion of irreparable injury, the point is more
appropriately considered as part of the “balance of
equities” or “public interest” inquiries.  As noted
above, the “irreparable harm” inquiry focuses on
the harm to be suffered by the plaintiffs.  This was
true in Koshiba v. Remeliik, 1 ROP Intrm. 65 (Tr.
Div. 1983), which Gibbons cited for support.  In
Koshiba, the court found irreparable harm in the

plaintiffs being denied their constitutional right to
vote under the circumstances.   The likely waste
of public resources favored the plaintiffs in the
balance of equities.  See 1 ROP Intrm. at 72; see
also Andres v. Palau Election Comm’n, 9 ROP
289 (Tr. Div. 2002) (noting that if the plaintiffs
are able to make a strong showing that the recall
election is improper, then it would be in the public
interest to avoid the expense of a likely invalid
election).  
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Injunctions § 38.  The balancing of hardships
is a matter of judicial discretion.  The Court
can consider whether, in light of the likelihood
(or unlikelihood) of success on the merits,
going forward with the referendum would be
a giant waste of public funds.

The plaintiffs argue that the only injury
to be suffered by the defendants if the
injunction is granted is that the vote may be
delayed.  They further argue that the cost of
republishing the educational notice and
reprinting ballots is insignificant compared the
costs of holding an unconstitutional ballot
measure.  On the other hand, the Republic
argues that the ballots have been printed, votes
have been gathered from the Southwest
Islands, and all arrangements have been made.
Therefore, according to the Republic, it would
be a large waste of resources to enjoin the
referendum at this late date.  

As noted, the plaintiffs have not shown
a substantial likelihood of success on the
merits and they have not demonstrated
irreparable harm should the referendum go
forward.  In light of these findings, the Court
cannot conclude that the balance of equities
weighs in favor of the plaintiffs.

IV.  THE PUBLIC INTEREST

The plaintiffs put forward the very
general argument that “the public interest lies
in having the constitution followed.”  The
Republic responds that it has put forward
significant time and resources toward holding
the referendum on June 22, 2011, and that
granting an injunction at this late date would
have a very disruptive impact.  

Upon consideration of all the evidence,

there are no grounds at this point to conclude
that the public interest favors an injunction. 

CONCLUSION

A preliminary injunction is an
extraordinary remedy.  The Court has
considered the parties’ pleadings, briefs, and
the evidence presented at the hearing.  While
the Court reserves ruling on the merits of the
case, the plaintiffs have failed to show that, at
this point, there is a substantial likelihood that
they will succeed.  Moreover, the plaintiffs
have not met their burden in showing that they
will suffer irreparable harm in the absence of
an injunction.  

With the above in mind, the plaintiffs’
motion for a preliminary injunction is
DENIED.  The Republic may go forward with
the referendum and other acts pursuant to
RPPL No. 8-22.  The defendants are to file
their Answer or other response to the
Complaint in accordance with the ROP Rules
of Civil Procedure. 
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v.

ALFONSO DIAZ, in his personal
capacity, and under color of title as

SENATOR ALFONSO DIAZ; DIAZ
BROADCASTING COMPANY, d.b.a.

WFFM 89.5 Radio Station; and MEDAL
BELAU TV,

Appellee.
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Republic of Palau

Decided: June 29, 20111

[1] Torts:  Defamation

Whether a communication is capable of a
defamatory meaning is a question of law.

[2] Torts:  Defamation

To create liability for defamation there must
be a false and defamatory statement
concerning another; an unprivileged
publication to a third party; fault amounting to
at least negligence on the part of the publisher;
and either actionability of the statement
irrespective of special harm or the existence of
special harm caused by the publication. 

[3] Torts:  Defamation

A statement is defamatory if it tends so to
harm the reputation of another as to lower him
in the estimation of the community or to deter
third persons from associating or dealing with
him.

[4] Torts:  Defamation

In determining whether a statement is
defamatory, the court must determine whether
the communication is reasonably capable of
bearing a particular meaning.

Counsel for Appellant:  J. Uduch Sengebau
Senior
Counsel for Appellees:  Salvador Remoket

BEFORE:  ALEXANDRA F. FOSTER,
Associate Justice; KATHERINE A.
MARAMAN, Part-Time Associate Justice;
RICHARD H. BENSON, Part-Time
Associate Justice.

Appeal from the Trial Division, the Honorable
ARTHUR NGIRAKLSONG, Chief Justice,
presiding.

PER CURIAM:

Appellant Casmir Remengesau appeals
a June 18, 2010, Judgment and Decision, in
which the trial court found Appellee Alfonso
Diaz not liable for defamation against
Remengesau.  Specifically, Remengesau
claims that the trial court erred in finding that
(1) Diaz did not act with reckless disregard for
the truth when Diaz broadcast the email
message about Remengesau, (2) the email
statement was non-defamatory, and (3)
Remengesau was a “public official.”  For the
reasons that follow, we AFFIRM the trial
court’s Judgment and Decision.  

 The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R. App. P. 34(a).
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I.  BACKGROUND

On October 20, 2008, Diaz received an
email from a third party at his email address.
The allegedly defamatory email reads: 

Dear Senator Diaz,

The President has
recently appeared on television
claiming that all stimulus
grants are reported via ribbon
cutting ceremony to prove that
funds were used as requested.
I recently heard from sources
that the Minister of Finance
gave Ngaraard State the
amount of $50,000.00
stimulus grant to build a state
office in Ngaraard State.  The
building has been paid for but
has been abandoned since and
no record of ribbons cutting
ceremony has ever been
reported.  So presumably the
president was lying about the
stimulus grants unless of
course those funds which were
not appropriated by the OEK
somehow leaked out from the
National Government to the
Ngaraard State Government. 

Additionally, sources
say that Casmere [sic]
Remengesau had indicated that
there are some funds
somewhere within the
government that can be used to
p a y F ra n n y R e k l a i ’ s
construction company to build

a road to the President[’]s
mansion located in Choll,
Ngaraard.  Last weekend I
visited the President[’]s
mansion and learned the
public road to the beach needs
resu r fac ing  so  I am
disappointed that public roads
are not maintained but yet new
roads to single homes are
being built. 

Please discard this after
reading for I don’t want to get
fired[.]

I remain anonymous
for my safety[.]

Although Diaz believed he had never
previously received an email statement from
this anonymous individual, Diaz was familiar
with the individual, had dealt with him before,
found him trustworthy, and was familiar with
his place of work.  Diaz read the statement on
his WWFM Radio Station on October 20,
2008.  He did not first independently
investigate whether national government
funds were being used to build the road before
airing the statement.  In fact, requests for
survey and procurement of easements to build
a road leading to former President
Remengesau’s house were underway by the
Council of Choll Hamlet.  No funds of the
national government were involved in the
project.

At the time of the broadcast,
Remengesau was employed as the National
Planner for the Republic.  He began working
for the National Government in 1992 as Chief
of the Division of Planning and Program.  He
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later became Financial Management Advisor,
and subsequently became National Planner.
As National Planner, Remengesau was
involved in coordinating the functions of
Revenue and Taxation, Personnel Human
Resources, and Budgeting and Treasury.  He
was the person charged with preparing the
national budget, providing statistics to various
agencies, alerting agencies that fell behind on
budget preparations, and orchestrating the
finalization of the national budget to submit to
the Minister of Finance and the President for
approval and submission to the National
Congress.  He was also involved in the review
process for Taiwan stimulus project grants.
Remengesau was responsible for identifying
sources of funding for capital improvement
projects.  He would make a list of
recommendations, from which the President
would decide the projects to receive funding.
Moreover, Remengesau was a member of
various committees and organizations,
including the World Bank and the Compact
Board of Trustees.  

In his years of government service,
Remengesau helped raise recognition and
support for the establishment of a cohesive
and coordinated framework for national
planning, including the development of a
reliable statistics dissemination system, the
implementation of a sound public sector
capital investment program, and improved
accountability and productivity of
governmental expenditures through the
institution of medium term budgeting and
performance management.  

When Remengesau arrived at his
office on October 20, 2008, his staff informed
him of the statement aired by Diaz.  His wife
also called him and told him that Diaz had

accused him of “embezzlement.”
Remengesau told his staff that he would
demand a retraction and an apology from Diaz
and that he would file a lawsuit if he did not
receive both.  Remengesau hired an attorney
who wrote a letter demanding that Diaz issue
an apology for airing the statement without
first investigating whether national funds were
involved in the road construction project.
Remengesau’s attorney also emailed Diaz
with a prepared statement for him to read on
the radio.  Diaz did not retract the statement or
publicly read the prepared statement, but he
did offer Remengesau free time on his radio
station to respond to the statement.
Remengesau refused the offer and instead
filed this action against Diaz on November 25,
2008.

II.  STANDARD OF REVIEW 

[1] Whether a communication is capable
of a defamatory meaning is a question of law.
See Ngiraingas v. Soalablai, 7 ROP Intrm.
208, 209 (1999); see also  Restatement
(Second) of Torts § 614(1) (1977)).  This
Court reviews the lower court’s conclusions of
law de novo.  Rechucher v. Lomisang, 13
ROP 143, 145 (2006).  This Court reviews the
trial court’s findings of fact for clear error.
Nakamura v. Uchelbang Clan, 15 ROP 55, 57
(2008).  Under this standard, the factual
determinations of the lower court will be set
aside only if they lack evidentiary support in
the record such that no reasonable trier of fact
could have reached the same conclusion.  Id.
 

III.  DISCUSSION

Although Appellant sets forth two
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questions presented on appeal,  the body of2

Appellant’s opening brief reveals three
arguments.  First, Appellant argues that the
trial court erred in finding that Appellee did
not act with reckless disregard for the truth
when he broadcast the email statement about
Appellant.  Second, Appellant contends that
the trial court erred in finding that the email
statement was non-defamatory.  Third,
Appellant argues that the trial court erred in
finding that Appellant is a public official.
Appellee did not file a brief in response to
Appellant’s opening brief.   The Court will3

focus its discussion on whether the statement
was defamatory. 

[2-4] Palau has no civil statute regarding
tortious defamation.  In the absence of a local
defamation statute, the Court seeks guidance
from the Restatements of Law.  1 PNC § 303.
To create liability for defamation there must
be:

(a) a false and defamatory
statement concerning another;
(b) an unprivileged publication
to a third party;
(c) fault amounting to at least
negligence on the part of the
publisher; and 
(d) either actionability of the
statement irrespective of

special harm or the existence
of special harm caused by the
publication.

Restatement (Second) of Torts § 558.  A
statement is defamatory “if it tends so to harm
the reputation of another as to lower him in
the estimation of the community or to deter
third persons from associating or dealing with
him.”  Id. at § 559.  In determining whether a
statement is defamatory, the court must
determine whether the communication is
reasonably capable of bearing a particular
meaning.  Restatement (Second) of Torts
§ 614(1)(a) and cmt b.   

Here, the email statement is not
reasonably capable of bearing a defamatory
meaning that Appellant Remengesau
mishandled public funds or is involved in
some corrupt practices.  The first paragraph of
the email suggests the possibility that the
Executive and the Legislature mishandled
stimulus funds to build a state office for
Ngaraard State.  Then, the first sentence of the
next paragraph names Appellant Remengesau
and states that he “had indicated that there are
some funds somewhere within the government
that can be used to pay Franny Reklai’s
construction company to build a road to the
President[’]s mansion located in Choll,
Ngaraard.”  Unlike the second paragraph, the
first paragraph does not name Appellant or the
road; rather, it pertains to a state office and the
President.  Contrary to Appellant’s suggestion,
the first paragraph does not affect the meaning
of the second paragraph as they clearly
concern different government offices and
projects.  Accordingly, the first paragraph is
not reasonably capable of bearing a
defamatory meaning toward Appellant
because it does not pertain to Appellant at all.

 The two questions presented are: (1) whether2

appellee acted with reckless disregard for the truth
of the matter in broadcasting the email statement
about appellant, and (2) whether the trial court
erred in finding that appellant was a public
official.  Appellant’s Opening Brief at 4.

 The Court denied Appellee’s late motion to3

extend time when he failed to show excusable
neglect.
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The first sentence of the second
paragraph, when read alone, is also not
reasonably capable of conveying a defamatory
meaning.  The first paragraph is the only part
of the email statement that suggests
misappropriation of funds and dishonesty.
The second paragraph is not reasonably
capable of conveying such meaning by use of
vague language that unidentified “sources”
name Appellant Remengesau as having
indicated that there are “some funds
somewhere within the government” to build a
road to the President’s house.  Such a
statement suggests merely that Appellant is
aware of the availability of government funds,
not that he is embezzling money or is engaged
in corruption.  Appellant’s failure to establish
that the statement is defamatory precludes a
finding of defamation because Appellant must
satisfy all elements of liability for defamation.
See Restatement (Second) of Torts § 613(1)
(plaintiff bears the burden of proving all
elements of a cause of action for defamation).
Because the trial court’s reading of the
statement was not clear error, the Court need
not address Appellant’s other arguments as to
whether Appellant  is a public official or
whether Appellee acted with reckless
disregard for the truth when he broadcast the
email statement.

IV.  CONCLUSION

For the reasons set forth above, the
trial court’s Judgment and Decision are hereby
AFFIRMED.

KOROR STATE GOVERNMENT, and
GOVERNOR YOSITAKA ADACHI, in

his official capacity,
Appellants,

v.

ALAN MARBOU, DARVIN INABO,
LAMP OLKERIIL MINOR, CLEOFFAS
IYAR, JASON LEE PEDRO, RDIALUL

RUMONG, and MISIA ORRUKEM,
Appellees.

CIVIL APPEAL NO. 10-035
Civil Action No.  10-062

Supreme Court, Appellate Division
Republic of Palau

Decided: July 18, 20111

[1] Constitutional Law: Sovereign
Immunity

Palauan states do not have a common law
right to state governmental immunity.

[2] Constitutional Law: Sovereign
Immunity

The Constitution provides that state powers
must be expressly granted, or else they belong
to the National Government.  ROP Const. art.
X, § 2.

Counsel for Appellants:  James A. Hollman
Counsel for Appellees:  Ronald K.
Ledgerwood

 The Court finds this case appropriate for1

submission without oral argument.  See ROP R.
App. P. 34(a).
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BEFORE:  KATHLEEN M. SALII, Associate
Justice; KATHERINE A. MARAMAN, Part-
Time Associate Justice; and RICHARD H.
BENSON, Part-Time Associate Justice.

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellants Koror State Government
and Governor Yositaka Adachi, in his offcial
capacity, seek review of the Trial Division’s
Order granting in part and denying in part
Appellants’ motion to dismiss.   For the
following reasons, we affirm the Trial
Division’s decision.2

BACKGROUND

Following his victory in the
gubernatorial election in November 2009,
Governor Yositaka Adachi issued letters to
certain state employees.  On December 3,
2009, Misia Orrukem received a letter
terminating her due to downsizing.  She was
terminated on December 16, 2009.  On April
6, 2010, Alan Marbou, Darvin Inabo, Lamp
Olkeriil Minor, Cleoffas Iyar, Jasen Lee
Pedro, Rdialul Rumong, and Misia Orrukem
each received letters from Governor Adachi
that informing them they were demoted or
were being reassigned.  

Appellees sued the Koror State

Government and Governor Adachi in his
official capacity (collectively “KSG”).  They
sued as a group, bringing two Counts:        
(1) breach of their implied contract with KSG
arising from the KSG Policies and Procedures
Manual (“KSG Manual”); and (2) retaliation
or wrongful termination contrary to public
policy because the terminations occurred due
to the employees’ exercise of their
constitutional right to free expression.  Prior
to trial, KSG filed a motion to dismiss for lack
of subject matter jurisdiction under ROP R.
Civ. P. 12(b)(1).  KSG argued that the
employees lacked standing to seek a remedy
because they are employees at will; the
employees failed to exhaust administrative
remedies; the case is a non-justiciable political
question; the employees brought a non-
existent tort; and KSG did not waive
sovereign immunity.  

On August 18, 2010, the Trial
Division issued an order on the motion,
denying it in part and granting it in part.  First,
the court held that the employees has standing
to sue under the implied contract theory
because the KSG Manual altered the terms of
their “at will” employment.  Second, it
rejected the exhaustion of administrative
remedies argument because the Supreme
Court’s jurisdiction is broader than  the United
States courts’ jurisdiction, and the Court
therefore has discretion to determine whether
exhaustion of remedies is a prerequisite.
According to the Court, exhaustion is not a
jurisdictional issue, and because KSG argued
that the court lacked subject matter
jurisdiction for that issue, that argument
failed.  The court also noted that the facts
showed that exhaustion of administrative
remedies would have been futile because
Governor Adachi was the final decision-maker

  Appellants request oral argument.  After2

reviewing the briefs and record, the Court finds
this case appropriate for submission without oral
argument.  ROP R. App. P. 34(a) (“The Appellate
Division on its own motion may order a case
submitted on briefs without oral argument.”).
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in the grievance procedure, so the employees’
use of the grievance procedure would have
been pointless.  

The court also rejected KSG’s
argument that the complaint presents a non-
justiciable political question because KSG did
not cite any authority eliminating the
judiciary’s power to resolve the conflict.  As
to the wrongful/retaliatory termination claim,
the court granted KSG’s motion to dismiss for
all employees except Orrukem.  The court
reasoned that because those employees were
not constructively discharged from
employment, they have no termination claim.
However, the court denied dismissal as to
Orrukem because discharge did occur. 
 

Turning to the sovereign immunity
argument, the Trial Division held that KSG
may have sovereign immunity depending on
the facts elicited at trial.  The court began by
acknowledging that state sovereign immunity
is an issue that has not been fully resolved in
Palau.  It considered the Restatements for the
proposition that U.S. states enjoy sovereign
immunity and the power to waive immunity.
However, it ultimately did not apply the
Restatement authority because Palauan and
U.S. states differ in ways relevant to the
appropriateness of sovereign immunity.  The
court noted that Palauan states are unique in
that they do not have individual court systems,
and Palauan states are more constitutionally
limited in power than U.S. states because our
Constitution does not expressly delegate to the
states the power to waive sovereign immunity.
ROP Const. art. XI, § 2.  

Having recognized the distinction
between Palau and U.S. states, the court
turned to Palauan authority, using Metes v.

Airai State, 1 ROP Intrm. 261, 263 (Tr. Div.
1985) for guidance.  In Metes, Airai State
sought sovereign immunity.  Because the state
constitution did not speak to immunity, the
court applied the principles of the Trust
Territory immunity statutes to Airai State.
The court concluded that Airai did not have
sovereign immunity because the Trust
Territory government would not have had
sovereign immunity.  Id.  In reviewing Metes,
the Trial Division found it to be a helpful and
fair approach to addressing state sovereign
immunity.  Thus, the court looked to the
national immunity statutes that replaced the
Trust Territory immunity statutes–14 PNC §§
501–03.  

Applying those statutes, first, the court

held that KSG waived sovereign immunity as

to the employees’ wrongful/retaliatory

termination claim.  Under 14 PNC § 503, the

government waives immunity to certain

claims.  Thus, applying this statute to KSG by

analogy, the court held that the employee’s

wrongful/retaliatory termination claims are

not barred by sovereign immunity.  

Second, as to the breach of contract

claim, the court looked to 14 PNC § 501(a)(2).

This statute provides that the national

government waives sovereign immunity on

express or implied contracts, with the

exception that claims are barred when the

government employee–in carrying out a law or

regulation–exercised due care or a

“discretionary function or duty.”  14 PNC §

502(b).  

In applying this statute to the breach of
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contract claim alleged, the court held that

KSG may have waived immunity.  The court

reasoned that the waiver exception may not

apply because the employees allege that

Governor Adachi completely ignored the KSG

Manual in writing the letters, his actions may

not have been a discretionary application of

the procedure in place.  The court further

noted that KSG’s action may not even qualify

as an exception under 14 PNC § 502(b)

because the KSG Manual sets the procedure

for termination and demotion, so the action

may be ministerial, not discretionary.  Finally,

the court concluded that sovereign immunity

only applies to the employees’ claims for

compensatory relief, so the employees’

reinstatement claim was barred by the doctrine

of sovereign immunity.    

Having addressed each argument, the

court granted in part and denied in part KSG’s

motion to dismiss.  Specifically, the court

denied the motion to dismiss as to the contract

claim, noting that KSG may have sovereign

immunity depending on the facts presented at

trial.  The court granted the motion to dismiss

for the wrongful/retaliatory termination claim

as to the demoted plaintiffs, but denied it as to

Plaintiff Orrukem.  

Thereafter, KSG sought and was

granted a stay pending the appeal of the

sovereign immunity ruling.  KSG requested

that the court permit a collateral appeal of the

trial court’s order related to sovereign

immunity.  The court agreed that the collateral

order doctrine should apply.  It noted that the
requirements of a collateral order are that (1)

the trial court conclusively determined a
disputed question of law; (2) the issue
resolved must be important and “completely
separate” from the merits of the underlying
case; and (3) the issue must be effectively
unreviewable on appeal and affect a
substantial public interest.  See Will v.
Hancock, 126 S. Ct. 952, 957 (2006).  

As to the first and second prongs of
this analysis, the court found that its decision
conclusively determined that KSG has no
right to absolute immunity, and that the
immunity issue is distinct from the legal
issues of breach of contract and
wrongful/retaliatory termination.  Turning to
the third prong, the court concluded that
immunity cases are unreviewable because
immunity issues deal with the right to avoid
trial, and that right would be lost if a trial took
place before appeal of that issue could occur.
And, finally, immunity decisions affect the
substantial public interest of whether states
have a right to absolute sovereign immunity.
Thus, the court granted the stay pending
resolution of KSG’s immunity claim by this
Court.  This appeal followed.

STANDARD OF REVIEW

We review conclusions of law under
the de novo standard.  Estate of Rechucher v.
Seid, 14 ROP 85, 88–89 (2007).

DISCUSSION

KSG raises four issue for appeal:    
(1) whether the court erred in applying 14
PNC §§ 501–03 to KSG’s sovereign immunity

argument; (2) whether the court erred in

refusing to directly apply the Restatements to

KSG’s sovereign immunity argument; (3)
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whether the court erred in holding that KSG

was not entitled to common law governmental

immunity; and (4) whether the court erred in

its analysis of exhaustion of administrative

remedies.  

Initially, we dismiss issue #4 without

prejudice.  There has not been a final

judgment in this case, and the general rule is

that the Appellate Division only has

jurisdiction after the Trial Division enters final

judgment.  Using an exception to this rule, the

Trial Division applied the collateral order

doctrine and  limited this appeal to address

sovereign immunity.  Issue #4 addresses the

doctrine of exhaustion of remedies, which was

not the subject of the collateral order.  KSG

attempts to tie its exhaustion argument  to

sovereign immunity by stating that the

grievance procedure within the KSG Manual

constitutes KSG’s only arguable waiver of

governmental immunity.  Yet the substance of

the argument discusses exhaustion of

remedies, not governmental immunity; it

describes the grievance procedure and contract

and employment law, not sovereign immunity.

As the question for this appeal is not

exhaustion of remedies–only whether KSG

has absolute sovereign immunity–we hold that

this issue is not ripe.  This holding is without

prejudice and allows later review if necessary.

    
1. Application of the National
Immunity Statutes

Turning to the issues relevant to this
appeal, KSG first argues that the Trial
Division’s application of national immunity
statutes constitutes reversible error.  KSG

contends that the national immunity statutes
do not apply to the states but principles from
the U.S. Restatements of common law do. 
  

We disagree with KSG’s view.
Section 303 does not require applicability of
the Restatement.  Rather, this section states
that in the absence of applicable Palauan
authority, courts apply the U.S. Restatements
of law.  As will be discussed below, the
Restatement is not mandatory authority in this
instance.  

KSG further argues that the Trial
Division erred in using Metes to apply the
national immunity statutes.  According to
KSG, the statute the court addressed in Metes
was repealed in 1986 and replaced by §§ 14
PNC 501–03, any subsequent reliance on that

decision is an error.  Because the Olbiil Era

Kelulau (“OEK”) did not include state waiver

in the new statutes, KSG claims not only that

states enjoy the right to sovereign immunity,

but that the only possible waiver of its

immunity could occur pursuant to the KSG

Manual.  Thus, it contends that the Trial

Division erred in finding that states could

waive governmental immunity based on the

principles of sections 501–03.  

For two reasons, this position fails.

First, KSG’s argument bypasses the issue of

whether the states possess the inherent right to

sovereign immunity in the first place, and

moves on to contend that because there are no

state waiver statutes, the Restatement must

apply.  But, as will be discussed in greater

detail below, Palauan states do not possess the

inherent right to sovereign immunity.  The

Trial Division acknowledged this but in
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fairness concluded that states—like the
national government—have limited sovereign
immunity. 

Second, the Trial Division used the
reasoning in Metes for guidance, not as
mandatory authority, so the repeal of the
statutes applied in Metes does not matter.  In
Metes, the court applied the immunity statutes
from the Trust Territory period to determine
whether Airai State had sovereign immunity.
The Metes court concluded that it was unclear
whether Palau states may exercise sovereign
immunity and applied the principles of the
Trust Territory’s immunity statutes.  Metes, 1
ROP Intrm. at 263.

In the decision here, the trial court
stated:  

However artificial, the “Metes
Compromise”–applying the
national immunity statutes to
the states–is the fairest
deployment of the law under
these circumstances.  Either
extreme–failing to recognize
any state sovereign immunity
or recognizing absolute
immunity—works injustice.  

(Order at 10.)  It reviewed the approach taken
in Metes, concluded that it was a fair
approach, and applied the principles of the
relevant national immunity statutes, sections
501-503.  Well aware that the statutes do not
expressly apply to the states, the Trial
Division applied the statutes by analogy,
holding that there might be limited sovereign
immunity to be determined by the facts
submitted at trial.  This is not an error, and we
agree with the Trial Division that this

approach reaches a fair middle ground
between absolute immunity and no immunity.
We affirm the Trial Division on this issue. 

2. Application of the Restatements to
Appellants

KSG next contends that rather than
applying the national immunity statutes, the
Trial Division should have applied the
Restatement’s principle that states have
sovereign immunity unless waived.  We
disagree with KSG and affirm on this ground
as well.  

Section 303 states that the
Restatements apply “in applicable cases, in the
absence of written applicable law.”  1 PNC  
§ 303.  KSG correctly points out that there is
no controlling written law regarding state
sovereign immunity.  Its position is that the
controlling law lies in the Restatements
addressing state sovereign immunity and state
governor discretionary immunity.  See
Restatement (Second) of Torts §§ 895B,
895D(3)(a).  According to KSG, the Trial
Division erred in not applying the principles
of the Restatements.

There are limits to the Restatement’s
applicability.  This case presents one such
limit.  The Trial Division acknowledged the
general Restatement rule that a state is not
subject to suit without consent.  See
Restatement (Second) of Torts § 895B(1)
(1979).  However, the Trial Division did not
apply the Restatement due to a significant
difference between the Palauan and U.S.
constitutions.  The court noted that the Palau
Constitution expressly states that
“governmental powers not expressly delegated
by this Constitution to the states nor denied to
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the national government are powers of the
national government.”  ROP Const. art XI,  
§ 2.  Conversely, in the U.S., the Tenth
Amendment states that the “powers not
delegated to the United States by the
Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to
the people.”  Whereas in Palau state powers
must be expressly granted, in the U.S., state
powers are automatically reserved unless
barred.

The Trial Division noted that one
result of this constitutional difference is that
Palauan states do not have independent courts,
but the U.S. states do.  Palauan states do not
face lawsuits within their own court systems.
Accordingly, the Trial Division did not apply
the Restatement and turned to Palauan
authority for guidance.  

We agree with the Trial Division.  The
purpose of immunity is to protect the
government from suits in its own forum.  The
fact that the states cannot be sued in their own
state eviscerates the need for state sovereign
immunity.  Kawananakoa v. Polybank, 27 S.
Ct. 526, 527 (1907) (“A sovereign is exempt
from suit, not because of any formal
conception or obsolete theory, but on the
logical and practical grounds that there can be
no legal right as against the authority that
makes law on which the right depends.”).
Further, given that the Restatement is a
compilation of U.S. common law where each
state exercises broad powers, if we applied the
Restatement here, we would completely
ignore Palau’s unique structure where the
states have limited power.  The Trial
Division’s approach was logical, consistent
with the Constitution, and not reversible error.

3. Common Law Governmental
Immunity

KSG contends Palauan states have
common law governmental immunity, and
that the Trial Division erred by treating state
sovereign immunity as a power rather than an
inherent right of the states.  It claims that the
states have an inherent right to sovereign
immunity because the Trust Territory
recognized this concept, this concept existed
prior to the U.S. Constitution and the Palau
Constitution, and it is one of the rights
retained by the states under ROP Const. art.
XV, § 5.  We disagree.

KSG begins its argument by noting
that governmental immunity was recognized
during the Trust Territory period.  Certainly
this authority is relevant to the concept of
national governmental immunity.  However,
this point is unpersuasive because KSG cites
no Palauan authority to connect Trust
Territory immunity to the concept of state
sovereign immunity.  Moreover, this argument
is inconsistent with KSG’s argument that the
Trial Division should not have applied the
national government’s immunity statutes to
these facts.  Hypothetically, if we were
persuaded by KSG’s position, we would
accept that the Trust Territory recognized the
concept of immunity.  It would logically
follow that we would also have to accept the
Trust Territory immunity waiver statutes,
leading to the same conclusion the Trial
Division made.  Thus, the Trust Territory’s
recognition of sovereign immunity does not
translate to an absolute right of state sovereign
immunity.

KSG then argues that governmental
immunity is a necessary component of
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statehood.  But it cites no Palauan authority in
support, only U.S. case law.  For example,
KSG cites Alden v. Maine for the proposition
that “as the Constitution’s structure, and its
history, and the authoritative interpretations by
this Court make clear, the States’ immunity
from suit is a fundamental aspect of the
sovereignty which the States enjoyed before
ratification of the Constitution, and which
they retain today . . . .”  119 S. Ct. 2240,
2246–47 (1999).  However, KSG does not
acknowledge that the U.S. Constitution’s
structure, history, and interpretation differ
from that of the Palau Constitution.  But they
certainly do.  In the U.S., the states developed
independent of one another, with separate
laws, courts, and governments.  And the
drafters of the U.S. Constitution emphasized
that retaining state powers was imperative.
Given the presence of state court systems and
each state’s broad power, the concept of state
sovereign  immunity became a logical
accommodation so that the states do not face
suit in their own courts.  See Kawananakoa,
27 S. Ct. at 527.  

[1] Conversely, here the Constitution was
drafted with the emphasis on permitting states
certain powers as long as those powers did not
interfere with the national government.  State
powers are limited, and the Supreme Court’s
jurisdiction is extremely broad, including the
power to handle matters where state
governments are parties.  ROP Const. art. X,
§ 5 (“The trial division of the Supreme Court
shall have original and exclusive jurisdiction
over . . . those matters in which the national
government or a state government is a
party.”).  As noted above, without individual
state court systems, the need for states to
protect themselves from suit in its state is
unnecessary.  Therefore, given this Court’s

broad jurisdiction and the states’ limited
power, it makes sense that the Trial Division
did not follow U.S. case law acknowledging
the common law right to sovereign immunity.

Finally, KSG argues that sovereign
immunity is an inherent right retained by the
states under the Palau Constitution.  ROP
Const. art. XV, § 5 provides the following:

Nothing in Section 3 or 4 of
this Article shall be deemed to
constitute a waiver or release
o f  t he  Adminis t e r ing
Authority, the Trust Territory
of the Pacific Islands, or any
other government entity or
person from any continuing or
unsatisfied obligation or duty
owing to the citizens of Palau,
or the national government or
state governments of Palau.
The national government and
state governments as well as
the citizens of Palau shall
retain all rights, interests, and
causes  of  act ion not
specifically and expressly
released or waived. 

KSG claims that this provision dictates that
one of the rights the states retained is the
inherent right of governmental immunity.  It
points out that each state has its own
constitution, budget authority, and guarantee
that it will follow democratic principles,
which were not specifically delegated powers.
According to KSG, sovereign immunity
should also be a power, or else the “rights and
interests” retained after the Constitution was
adopted will lose all meaning. 
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[2] This argument is unconvincing.
KSG’s proposed interpretation of the “rights
and interests” provision is taken out of
context.  Article XV of the Constitution
addresses Palau’s transition from the Trust
Territory to independence.  The purpose of
this article was to ensure a smooth transition,
and so it is logical that Section 5 would state
that the national and state governments retain
the rights that were in place prior to the
Constitution’s adoption.  And Section 5 must
be read in conjunction with other
constitutional provisions.  As noted above, the
Constitution provides that state powers must
be expressly stated, or else they belong to the
national government.  ROP Const. art XI, § 2.
Given that backdrop, if the drafters of the
Constitution wanted to provide the states with
powers under Section 5, they could have
phrased this section so that “powers,
privileges, and immunities” were retained by
the states.  Because it did not–and in light of
the fact that state powers must be expressly
delegated by the national government–the
logical interpretation of the rights retained
does not automatically include immunity. 

Although state sovereign immunity
may be an inherent right in the U.S., Palau’s
Constitution, history, and precedent do not
indicate that it is an inherent right here.  The
Constitution does not expressly or impliedly
provide for state sovereign immunity.
Historically, Palauan states have more limited
power than U.S. states and they have not
exercised sovereign immunity.  And finally,
nothing before us indicates that the Supreme
Court’s exercise of its broad jurisdiction over
the states hinders state operations.  In fact, the
only indication that state sovereign immunity
exists, even in a limited sense, is the Metes
decision.  We therefore find the Trial

Division’s interpretation that state sovereign
immunity may exist in a limited sense logical
and not a reversible error.  

CONCLUSION

For the foregoing reasons, the Trial
Division’s decision denying Appellants’
motion to dismiss for lack of subject matter
jurisdiction due to sovereign immunity is
AFFIRMED.
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YOSITAKA ADACHI on behalf of
KOROR STATE GOVERNMENT,

MAGDALENA ANTONIO, MARLENA
SATO, and JOHN KINTARO, JR.,

Plaintiffs,

v.

REPUBLIC OF PALAU, THE
NATIONAL HEALTHCARE
FINANCING GOVERNING

COMMITTEE, KERAI MARIUR,
STEVENSON KUARTEI, GREGORIO
NGIRMANG, LEILANI REKLAI, and
MASON WHIPPS, each in their official

capacities,
Defendants.

CIVIL ACTION NO. 10-167

Supreme Court, Trial Division
Republic of Palau

Decided: August 5, 2011

Counsel for Plaintiffs:  James E. Hollman
Counsel for Defendants:  Alexis G. Ortega

ARTHUR NGIRAKLSONG, Chief Justice:

Before the Court are Plaintiffs’ and
Defendants’ cross-motions fro summary
judgment and Defendants’ motion for
judgment on the pleadings.  The Court, having
reviewed the motions, responses and replies,
GRANTS Defendants’ motion for summary
judgment and DENIES Plaintiffs’ motion for
summary judgment.  

I. BACKGROUND

There is no dispute as to the material
facts in this case.  Indeed, the resolution of
this case rests on the constitutionality of a
statute.  The “National Healthcare Financing
Act” (“HCFA”) became effective on May 7,
2010.  RPPL 8-14, codified at 41 PNC §§ 901,
et seq.  The HCFA “require[s] each resident in
the Republic of Palau to have coverage for
healthcare costs he or she incurs; to establish
a national Medical Savings Fund in the
Republic of Palau and to provide for a Palau
Health Insurance System in the Republic of
Palau; and for other related purposes.”  Id.
The primary legislative finding of the NCFA
is that “Article VI of the Constitution provides
that the National Government take positive
action to promote the health and social
welfare of the citizens of the Republic of
Palau through the establishment of a health
care finance system that provides free or
subsidized health care for citizens of the
Republic of Palau.”  RPPL 8-14, § 1.  Further
legislative findings include that the cost of
delivery of health care services is increasing,
as are accounts receivable at the Ministry of
Health.  Id.  “The Olbiil Era Kelulau believes
that a way to meet its constitutional
responsibility while dealing with these various
issues is through establishing a government-
managed health system that will provide
health care for all residents of Palau.”  Id.

On September 28, 2010, Plaintiffs
filed this action against Defendants, alleging
that the HCFA is unconstitutional because it
substantially impairs contract, violates the
rights to substantive due process and equal
protection under the law, and constitutes an
excessive delegation of legislative authority.
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II. STANDARDS FOR GRANTING
JUDGMENT ON THE PLEADINGS

AND SUMMARY JUDGMENT

Judgment on the pleadings is
appropriate when, after the pleadings are
closed, the court determines that there is no
material issue of fact presented and that one
party is clearly entitled to judgment.  ROP R.
Civ. P. 12(c); Gibbons v. Republic of Palau, 1
ROP Intrm. 634, 640 (1989).  The motion for
a judgment on the pleadings only has utility
when all material allegations of fact are
admitted in the pleadings and only questions
of law remain.  Gibbons, 1 ROP Intrm. at 641.
Because the Court will take into account
matters outside the pleadings, Defendants’
motion for judgment on the pleadings will be
treated as one for summary judgment.  See
ROP R. Civ. P. 12(c).

Summary judgment shall be granted if
the pleadings, depositions, answers to
interrogatories, admissions, or affidavits show
that there is no genuine issue of material fact
and the moving party is entitled to judgment
as a matter of law.  ROP R. Civ. P. 56(c).  In
reviewing a motion for summary judgment, all
doubts must be resolved against the movant,
and the motion must be denied if the non-
movant identifies some evidence in the record
demonstrating a genuine factual dispute on a
material issue.  Dilubech Clan v.
Ngeremlengui State Gov’t, 8 ROP Intrm. 106,
108 (2000).  Identical standards apply where
there are cross-motions for summary
judgment.  Rechelulk v. Tmilchol, 2 ROP
Intrm. 277, 282 (1991).  

III. DISCUSSION1

A.  Parties’ Arguments

In their motion for summary judgment,
Plaintiffs argue that the HCFA: (1) violates
their right to equal protection under the law
because it discriminates on the basis of place
of origin and disability; (2) is an
unconstitutional delegation of legislative
authority because it allows the National
Healthcare Financing Governing Committee
to modify the subscription rate to the Palau
Health Insurance system; (3) violates their
rights to substantive due process because it
amounts to a taking from Koror State
Government’s funds in violation of its
appropriation laws, and constitutes a forfeiture
of funds of individual employees’
contributions to their Medical Savings
Accounts; and (4) is an impairment of contract
because it substantially impairs employment
contracts. 

In their motion for judgment on the
pleadings, or motion for summary judgment,
Defendants argue the HCFA:  (1) is rationally
related to the legitimate legislative function of
promoting health and social welfare of
citizens through the provision of free or
subsidized health care, consistent with Article
VI of the Constitution; (2) is permitted

  Although decisions of the United States courts1

under various constitutional provisions are not
binding upon this Court as to the meaning of
language in our Constitution, they can and should
be looked to for assistance.  See 1 PNC § 303;
Republic of Palau v. Tmetchul, 1 ROP Intrm. 443,
503–04 (1988).  See also Yano v. Kadoi, 3 ROP
Intrm. 174, 181 n.1 (1992) (Palau courts may look
to U.S. case law for guidance, especially in those
cases interpreting identical or similar
constitutional provisions.).
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delegation of legislative authority because it
provides a mechanism for administrative
officials to determine the details and rules for
executing the general legislative plan
consistent with the purposes to be achieved by
the Act; and (3) is not an impermissible taking
or impairment of contract because
employment contracts are not substantially
impaired and the statute is a valid exercise of
the government’s police powers. 

For the purposes of the Court’s
discussion, the Court will first consider
Plaintiffs’ equal protection and substantive
due process claims, followed by their claim of
unconstitutional delegation of authority, and
then their claim of unconstitutional
impairment of contract.  

B.  Equal Protection Claim

The equal protection clause reads, in
relevant part, that “[e]very person shall be
equal under the law and shall be entitled to
equal protection.  The government shall take
no action to discriminate against any person
on the basis of sex, race, place of origin,
language, religion or belief, social status or
clan affiliation.”  ROP Const. art. IV, § 5.2

There are at least two levels of judicial review
when governmental action, such as a statute or
conduct pursuant to law, is challenged under
both the due process and equal protection

clauses.  The minimal level of judicial review
is known as the “rational basis” test.  Perrin v.
Remengesau, 11 ROP 266, 269 (Tr. Div.
2004).  In applying this level of review,
governmental action will be upheld if there is
a rational relationship between the action
taken and the objective.  Id.  The challenger
has the burden of proving that the statute or
the governmental action has no rational
relationship to its stated objective.  Id. 
 

The second and most stringent level of
judicial review is used when constitutional
rights have been violated or when
governmental action creates “suspect”
classifications, such as those based on race or
national origin.  Id.  This level of review is
known as “strict scrutiny.”  Under this test, a
law or governmental conduct will only be
upheld if it is necessary to achieve a
“compelling” governmental purpose.  Id.
Here the government has the burden of
proving that it has a “compelling interest.”  Id.
To determine which of the two tests to use, the
Court must determine whether the
governmental action affects a fundamental
right or creates a suspect class.  Id.  

Plaintiffs’ equal protection claim fails
because the HCFA neither implicates a
fundamental right nor creates a suspect class.
Plaintiffs first argue that the HCFA violates
the equal protection clause because it
discriminates on the basis of place of origin by
not allowing Palauan citizens to withdraw
funds from their MSAs if they ever
permanently exit the Republic.  Plaintiffs have
neither left Palau (and been denied a request
to withdraw funds from their MSAs), nor been
deterred from leaving Palau because of their
inability to withdraw funds from their MSAs.
The situation presented by Plaintiffs is

 This language is closely patterned upon the2

equal protection clause of the Constitution of the
United States: “No State shall . . . deny to any
person within its jurisdiction the equal protection
of the laws,” U.S. Const. amend. XIV.  The Fifth
Amendment’s due process clause also
encompasses equal protection principles.
Matthews v. de Castro, 97 S. Ct. 431, 436 (1976).
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hypothetical, and the Court will not “entertain
constitutional questions in advance of the
strictest necessity.”  Poe v. Ullman, 8 S. Ct.
1752, 1756 (1961); see also 16 Am. Jur. 2d
Constitutional Law § 118 (“Courts will not
anticipate a constitutional issue in advance of
the necessity of deciding it . . . .”).  Plaintiffs
have failed to show that there is a violation of
a fundamental right.  

There is a very good reason why the
HCFA’s provision allowing for the return of
MSA funds to non-citizens who permanently
exit the Republic does not implicate a
fundamental right or create a suspect class.
Under the Constitution, citizens of Palau have
the right enter and leave the Republic.3

However, non-citizens are not afforded this
same unfettered opportunity to return to the
Republic after exiting permanently.  Under the
HCFA, non-citizens who permanently exit the
Republic are permitted to withdraw funds
remaining in their MSAs after all payments
due have been made from the account.  41
PNC § 941.  Had the HCFA not permitted
such withdrawal, non-citizens who
permanently exit Palau and name no
beneficiaries to their MSAs would lose the
remaining balance in their MSAs.  By not

addressing the practical problem of what to do
with an unspent MSA balance of a non-citizen
who permanently exits the Republic, the
HCFA ran the risk of improperly taking funds
that were “specifically registered to a
particular individual.”  41 PNC § 901(k). 

By contrast, there is no risk of
improper taking under the HCFA for citizens
of Palau.  Citizens who choose to permanently
exit the Republic still have the right to re-enter
the country and use their MSAs and receive
health care benefits.  Moreover, the Palauan
citizen who never returns to the Republic and
names no beneficiaries will still have the
unused balance of the MSA pass under § 963
priorities and not result in an unconstitutional
taking.  The only persons subject to a risk of
permanent loss of the MSA balance are
foreign workers with no beneficiaries and no
constitutional right to return to the Republic.
The HCFA’s provision allowing for
permanently exiting non-citizens to withdraw
remaining funds from the MSAs is based on a
compelling interest.  

Plaintiffs’ second argument under the
equal protection clause is that the HCFA
discriminates against individuals in need of
treatment related to hemodialysis.  For an
interest to rise to the level of a constitutional
right, the party seeking redress must have a
legitimate claim of entitlement to it.  Perrin,
11 ROP at 270 (finding that legal counsel had
no meritorious constitutional claims of due
process or equal protection because he could
not show an entitlement to work even after the
government terminated him).  Because
Plaintiffs have failed to show a constitutional
right to care related to hemodialysis, this equal
protection challenge fails as well.  

 Article III, pertaining to citizenship, states that:3

“A person born of parents, one or both of whom
are of recognized Palauan ancestry, shall have the
right to enter and reside in Palau and to enjoy
other rights and privileges as provided by the law
. . . .” ROP Const. art. III, § 3.  The Second
Amendment then clarifies that “[a] person born of
parents, one or both of whom are of recognized
Palauan ancestry, is a citizen of Palau by birth.”
ROP Const. amend. II.  Moreover, Article IV,
pertaining to fundamental rights, states that: “A
citizen of Palau may enter and leave Palau and
may migrate within Palau.”  ROP Const. art IV, §
9.  
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Patients in need of care related to
hemodialysis are not denied treatment because
it is provided elsewhere.  The legislative
history of HCFA reveals that the Ministry of
Health already provides treatment related to
hemodialysis through a separate program.  See
Pl.’s Compl., Exhibit 3 at 8.  Defendants
further explain that this separate fund for
hemodialysis would expire if treatment were
covered elsewhere, such as under Palau Health
Insurance.  Hr’g on Cross-Motions for Summ.
J., July 22, 2011.  Thus, to protect the pre-
established fund for hemodialysis, the HCFA
excluded such treatment under Palau Health
Insurance benefits.  The Court finds that the
HCFA’s exclusion of care related to
hemodialysis as a benefit under Palau Health
Insurance is rationally related to the protection
of the separately funded program through the
Ministry of Health that already provides this
medical care.  

C. Substantive Due Process Claims

The due process clause states that,
“[t]he government shall take no action to
deprive any person of life, liberty, or property
without due process of law.”  Palau Const. art
IV, § 6.  The doctrine of due process has two
components: procedural and substantive.
Governor of Kayangel v. Wilter, 1 ROP Intrm.
206, 209 (Tr. Div. 1985).   As with equal4

protection claims, under the due process
clause, there are at least two levels of judicial
review when governmental action is
challenged.  To determine whether to apply
the rational basis test or strict scrutiny, the
Court must determine whether the HCFA
implicates a fundamental right or creates a
suspect class. 

Plaintiffs’ first argument is that the
HCFA violates Koror State Governor
Yositaka Adachi’s substantive due process
rights because it forces him to violate the
Koror State Government Constitution by
diverting funds duly appropriated by the Koror
State Government Budget to the Medical
Savings Fund.  Their second argument is that
the HCFA violates substantive due process of
individual Plainiff employees because their
contributions made to the Medical Savings
Fund are effectively forfeited.  Neither of
Plaintiffs’ arguments affects a fundamental
right or creates a suspect class.  Thus, their
substantive due process claims are subject to
the rational basis test. 

Where no fundamental right is
impinged, for Plainitffs to establish a violation
of substantive due process, they must prove
that the government’s action was “clearly
arbitrary and unreasonable, having no
substantial relation to the public health, safety,
morals, or general welfare.”  Village of Euclid
v. Ambler Realty Co., 47 S. Ct. 114, 121
(1926).  Plaintiffs make no argument in their
due process analysis as to whether the HCFA
bears a rational relationship to its stated
purpose of providing free or subsidized health
care for residents of Palau.  Their key
argument—that they are effectively deprived
of their property without compensation—is
without merit.  They are no deprived of
property because each Plainitff employee has
an MSA, which is “available for use by that
covered individual and his or her designated
beneficiaries beginning on the first day of the
first quarter after the month in which
contributions were reported and paid into the
Medical Savings Fund.”  41 PNC § 917(b).
Moreover, Plaintiffs’ argument that the Olbiil
Era Kelulau (“OEK”) failed to consider Plaintiffs do not bring a procedural-due-process4

claim.  
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alternative policy measures is insufficient to
prove that the HCFA bears no rational
relationship to the objective of providing free
or subsidized healthcare to residents of Palau.
Plaintiffs must demonstrate that there is no
interpretation of the HCFA that rationally
relates to the legislative function.  Republic of
Palau v. Sisior & Tmol, 3 ROP Intrm. 376,
383–84 (Tr. Div. 1991).  

There is, at the very least, a rational

basis for the HCFA because it was enacted in

accordance with and in furtherance of Article

VI of the Constitution, which requires the

national government to take positive action to

promote the health and social welfare of the
citizens of the Republic through the provision
of free or subsidized health care.  RPPL 8-14,
§ 1.  The OEK found that a way to meet its
constitutional duty, while dealing with
increasing health care costs and accounts
receivable at the Ministry of Health, is
through establishing a government-managed
health care system.  Id.  The legitimacy of the
legislative function cannot be reasonably
disputed as it derives directly from a
constitutional mandate.  That there may be
more effective or efficient means of executing
this constitutional responsibility does not
discount that there is a rational basis for the
HCFA.  “It is up to the legislature, not the
courts, to decide on the wisdom and utility of
legislation, and the legislature can do
whatever it sees fit to do unless it is restrained
by some express prohibition in the
Constitution . . . .”  Sechelong v. Republic of
Palau, 6 ROP Intrm. 368, 369 (Tr. Div. 1997)
(internal quotation marks omitted).
Accordingly, because Plaintiffs fail to meet
their burden of establishing that the HCFA has
no rational relationship to its legitimate and

constitutionally mandated objective of
providing free or subsidized health care, the
Court finds that the HCFA does not violate
Plaintiffs’ substantive due process rights.  

D. Delegation of Legislative Authority Claim

Plaintiffs argue that the HCFA
unconstitutionally delegates legislative
authority because it allows the National
Healthcare Governing Committee to modify
the subscription rate two years after operations
of the Palau Health Insurance System.  The
Constitution expressly permits the delegation
of legislative authority to administrative
agencies.  ROP Const. art. IX, § 5 (“The Olbiil
Era Kelulau shall have the following powers:
. . . (15) to delegate authority to the states and
administrative agencies . . . .”).   So that there5

is no question as to the validity of the
delegation of authority, a statute should
“state[] the purpose which the [legislature]
seeks to accomplish and the standards by
which that purpose is to be worked out with
sufficient exactness to enable those affected to
understand these limits.”  United States v.
Rock Royal Co-op, 59 S. Ct. 993, 1013
(1939).  

Contrary to Plaintiffs’ argument, the
HCFA is a permitted delegation of legislative
authority.  The HCFA states the legislative
purposes (RPPL 8-14, § 1; 41 PNC § 902); it
establishes a framework for the general
legislative plan by creating a National

 Although the U.S. Constitution contains no such5

provision allowing for delegation of legislative
authority, U.S. courts have long-recognized that
legislative power may be delegated so long as an
intelligible principle is set for the guide the
agency’s regulations.  J.W. Hampton, Jr. V.
United States, 48 S. Ct. 348, 352 (1928).
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Healthcare Financing Committee (41 PNC §
907), binding that Committee to the
Administrative Procedures Act (41 PNC §
908(b)); appoints an Administrator for day-to-
day functions (14 PNC § 909); sets standards
for administrative costs and investments (41
PNC §§ 910, 911); requires coordination
among the Ministry of Health, Ministry of
Finance, and the Administration (41 PNC §
912); establishes specific parameters for both
collections of contributions and for coverage
for the MSAs and Palau Health Insurance (41
PNC §§ 917–46, 951–57); and addresses

auditing, accounting, and records standard,

privacy, enforcement, and event future

improvement efforts for the programs (41

PNC §§ 958–63; RPPL 8-14, § 4).  These

provisions demonstrate that the HCFA meets

the requirements for a valid delegation of

legislative authority by stating a clear purpose,

establishing a framework for administrative

officials to achieve that purpose, and

sufficiently describing the powers delegated to

allow administrative officials to achieve that

purpose, and sufficiently describing the

powers delegated to allow administrative

officials to determine the details and establish

rules for executing the legislative plan.  

Contrary to Plaintiffs’ argument, the

HCFA’s provision permitting the modification

of the subscription rate does not constitute an

unconstitutional delegation of the OEK’s

authority to tax.  Plaintiffs misunderstand the

language of the HCFA pertaining to individual

contributions to the Medical Savings Fund and

the subscription fees for Palau Health

Insurance.  The subscription fee to Palau

Health Insurance is not a tax.  Rather, it is the

cost for receiving coverage under Palau Health

Insurance.  See 41 PNC §§ 951, 952.  For

employees and the self-employed, the
subscription costs for coverage under Palau
Health Insurance is paid from the individual
MSAs; the subscription rate for an individual
is 2.25 % of his or her remuneration.  41 PNC
§ 952(b).  This is the rate that is modifiable by
regulation.  41 PNC § 952(d).  The HCFA
does not, as Plaintiffs misrepresent, permit
regulation to modify the employee or
employer contributions to the Medical Savings
Fund, which are both set at 2.5 % of
remuneration.  41 PNC § 924(a), (e). 
 

As Defendants properly point out,
Plaintiffs’ claims of unconstitutional
delegation rest entirely on allegations that
omit key language from the HCFA.  For
example, they claim that the HCFA permits
modifications of the established subscription
rate by regulation after two years “based on .
. . any approved changes in benefit provisions
that will likely affect the financial situation of
Palau Health Insurance in the future (41 PNC
§ 942(b)-(d)(3)).”  Pl.’s Am. Compl. ¶ 64.
However, the statutory provisions governing
modification of the initial 2.25  % rate state, in
their entirety:

(d) The subscription rate may
be modified by regulation after
two years of operations, if
r e q u i r e d  t o  e n s u r e
sustainability of the Palau
Health Insurance system,
based on the following factors:

 
(1) the annual financial
balance resulting from
the operations of Palau
Health Insurance; 
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(2) the amount of
return achieved on the
investment of reserves;
(3) any approved
changes in benefit
provisions that will
likely affect the
financial situation of
Palau Health Insurance
in the future.

(e) The regulations shall also
provide for:

(1) a reduction in the
subscription costs for
i n d i v i d u a l s
p a r t i c i p a t i n g  i n
p r e v e n t i v e  c a r e
programs, as certified
by the Ministry of
Health; 
(2) provisions allowing
new enrollees to
qualify for benefits of
Palau Health Insurance
after paying the
subscription costs; and
(3) any other changes
in benefit provisions.

41 PNC § 952(d)–(e).  Also contrary to

Plaintiffs’ claims, the HCFA sets forth

standards for payments and withdrawals from

the Medical Savings Fund for MSAs and

Palau Health Insurance, to include that MSAs

are used for healthcare services provided to

covered individuals and for private health

insurance premiums, 41 PNC § 939(a)(1) and

(4), and that Palau Health Insurance covers

payments to Belau National Hospital for

inpatient medical services, subject to listed

restrictions, and for off-island medical care as

approved by the existing Medical Referral

Committee using existing statutory standards

found in 34 PNC § 333.  41 PNC § 955(a)(1)

and (2).  

When read in its entirety, the HCFA

states a clear purpose, establishes a framework

for administrative officials to achieve that

purpose, and sufficiently describes the powers

delegated to allow administrative officials to

determine the details and establish rules of

executing the general legislative plan.

Accordingly, the HCFA meets the standards

permitted delegation of authority.  

D. Right of Contract Claim    
 

Plaintiffs’ final argument is that the
HCFA is an unconstitutional impairment of
contract because it provides for a 2.5 %
deduction from Plaintiffs’ paychecks.
Specifically, Plaintiffs argue that because their
employers agreed to share the obligation to
pay the premium of their private health
insurance, the national government is
prohibited from establishing universal health
insurance and medical savings account
programs funded through contributions from
paychecks.6

 The Court notes that Plaintiffs’ argument is6

identical to their motion for temporary restraining
order and preliminary injunction brought against
Defendants on September 28, 2010, and includes
no new evidence or argument.  It appears to the
Court that this argument is a renewal of Plaintiffs’
motion for temporary retraining order and
preliminary injunction. 
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Article IV, Section 6 of the
Constitution states, in part: “Contracts to
which a citizen is a party shall not be impaired
by legislation.”   This provision is similar in7

construction to the contract clause found in
the Constitution of the United States.   United8

States courts have interpreted the United
States contract clause to prohibit impairment
of existing contracts only and not future
contracts.  Ogden v. Saunders, 25 U.S. (12
Wheat.) 213 (1827).  This clause has long
been recognized to yield to the police powers
of the state.  See Stone v. Mississippi, 101

U.S. (11 Otto) 814 (1879) (upholding
constitutionality of state statute prohibiting
lotteries as a necessary exercise of the state’s
police power); Manigault v. Springs, 26 S. Ct.
127, 130 (1905) (“the police power, is an
exercise of the sovereign right of the
government to protect the lives, health,
morals, comfort, and general welfare of the
people, and is paramount to any rights under
contracts between individuals.”).  More
recently, United States jurisprudence began to
recognize the liberty of “freedom to contract,”
which covers both existing and future
contracts, under the due process clauses of the
Fifth and Fourteenth Amendments.  Lochner
v. New York, 25 S. Ct. 539 (1905)
(invalidating a New York law prescribing
maximum hours for work in bakeries).  Just as
under the contract clause, the liberty of
freedom of contract under the due process
clause is not absolute and uncontrollable.
West Coast Hotel Co. v. Parrish, 57 S. Ct.
578, 581 (1937).  

The liberty safeguarded by the
Constitution “is liberty in a social organization
which requires the protection of law against
evils which menace the health, morals, and
welfare of the people.”  Id.  “The essential
limitation of liberty in general governs
freedom of contract in particular.”  Id. at 582.
While Congress does not have the power to
enact laws that directly and independently
impair contracts, it “undeniably [] has the
authority to pass legislation pertinent to any of
the powers conferred by the Constitution
however it may operate collaterally or
incidentally to impair or destroy the obligation
of private contracts.”  Continental Illinois, 55
S. Ct. at 608; see also Chicago Burlington &
Quincy R. Co. V. McGuire, 31 S. Ct. 259, 262
(1911) (“Liberty implies the absence of

 This clause is enumerated among “fundamental7

rights” under Article IV.  As discussed supra, the
strict scrutiny test applies when a fundamental
right is implicated.  An argument could be made
that the HCFA implicates Plaintiffs’ right of
contract and therefore must be subject to strict
scrutiny.  However, the HCFA is based on a
constitutional affirmative duty of the national
government to provide free or subsidized health
care.  ROP Const. art. VI.  When two
constitutional provisions appear to be at odds with
each other, they must be read harmoniously.  See
Ullman v. United States, 76 S. Ct. 497, 501 (1956)
(“[A]s no constitutional guaranty enjoys
preference, so none should suffer subordination or
deletion.”).  Here, the HCFA is based on both a
specific constitutional mandate and the sovereign
police power of the national government.  ROP
Const. art. IX, § 5, cl. 20.  The public’s interest in
health care, including Plaintiffs’, is included in
this statute.  The possible interests of the few must
yield to those of the public.  

 “No State shall . . . pass any . . . Law impairing8

the Obligation of Contracts . . . .”  U.S. Const., art
I, § 10, cl. 1.  Although the United States contract
clause applies only to the states and our contract
clause only protects contracts of citizens, these
two differences should detract from looking to
United States case law for guidance as to the
meaning of our contract clause.  
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arbitrary restraint, not immunity from
reasonable regulations and prohibitions
imposed in the interests of the community.”).
Such powers conferred by the United States
Constitution are the inherent police powers of
government to safeguard the vital interests of
the people.  Energy Reserves Group, Inc. v.
Kansas Power & Light Co., 103 S. Ct. 697,
704 (1983).  Indeed, our Constitution
expressly states that the OEK shall have the
power “ to provide for the general welfare,
peace and security . . . .”  ROP Const. art IX,
§ 5, cl. 20.  

“Although the language of the
Contract Clause is facially absolute, its
prohibition must be accommodated to the
inherent police power of the State ‘to
safeguard the vital interests of its people.’”
Energy Reserves, 103 S. Ct. At 704 (quoting
Home Building & Loan Ass’n v. Blaisdell, 54
S. Ct. 231, 238 (1934)).  A “statute does not
violate the Contract Clause simply because it
has the effect of restricting, or even barring
altogether, the performance of duties created
by contracts entered into prior to its
enactment.”  Exxon Corp. v. Eagerton, 103 S.
Ct. 2296, 2305 (1983).  Indeed, “the general
words of the contract clause were not intended
to reduce the legislative branch of government
to helpless impotency.”  Wood v. Lovett, 61 S.
Ct. 983, 993 (1941).  A law does not violate
the contract clause where the enactment was
“addressed to the ‘legitimate end’ of
protecting ‘a basic interest of society,’ and not
just for the advantage of some favored group.”
Keystone Bituminous Coal Ass’n v.
DeBenedictis, 107 S. Ct. 1232, 1251 (1987
(quoting Blaisdell, 54 S. Ct at 242). 
 

The initial inquiry for whether there
has been a violation of the contract clause or

the liberty of freedom of contract is whether
the law has “operated as a substantial
impairment of a contractual relationship.”
Energy Resources, 103 S. Ct. at 704.  “This
inquiry has three components: whether there is
a contractual relationship, whether a change in
the law impairs that contractual relationship,
and whether the impairment is substantial.”
General Motors Corp. v. Romein, 112 S. Ct.
1105, 1109 (1992).  If a substantial
impairment is shown, the next inquiry is
whether the State, in justification, has “a
significant and legitimate public purpose
behind the regulation.”  Energy Reserves, 103
S. Ct. at 704.  Once a legitimate public
purpose has been identified, the final inquiry
is whether the means chose to accomplish this
purpose are reasonable and appropriate.  See
id. at 705.  In this Court’ view, the test for
whether a statute violates the contract clause
is substantially the rational basis test.  

Here, the Plaintiffs fail to show that
the HCFA substantially impairs any
contractual obligation.  Plaintiffs have
provided no evidence—contracts or
otherwise—to establish that there is a
contractual relationship between Plaintiff
employees and their employer.  Even if their
employment contracts are implied, Plaintiffs
fail to establish that the HCFA substantially
impairs those contracts.  The obligation of a
contract is impaired when a party is deprived
of the benefits of the contract by law.  16B
Am. Jur. 2d Constitutional Law § 775 (citing
Northern Pac. Ry. Co. v. Minnesota, 28 S. Ct.
341 (1908).  The change to the contract must
take something away and not work to the
complaining party’s benefit.  Id.  Here,
Plaintiffs only allege that their contributions
under the HCFA make it more difficult to pay
other financial obligations.  The HCFA does
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not prohibit them from maintaining their
current private health insurance through their
employers.  Indeed, the HCFA permits
individuals to use their MSAs to pay for
private health insurance.  41 PNC § 939(a)(4).
Moreover, Plaintiffs benefit from the HCFA
because as long as they are a covered
individual, they are guaranteed health
insurance, including off-island medical care.
41 PNC § 955(a).  Accordingly, Plaintiffs fail
to establish that the HCFA substantially
impairs their employment contracts.  

Even if Plaintiffs demonstrated a
substantial impairment, the government
satisfies the next inquiry of demonstrating a
significant and legitimate public purpose for
the enactment. Energy Reserves, 103 S. Ct. at
704.  An example of such a purpose is “the
remedying of a broad and general social or
economic problem.”  Id. at 704–05.  Here, the

legislative findings of the HCFA set forth the

purpose of the statute, which is to provide free

or subsidized health care for all residents of

Palau by creating a health care system and

financing plan that is fiscally sustainable.9

Contrary to Plaintiffs’ argument, the HCFA’s
public purpose is clear and is not merely to
address increased health care costs and
accounts receivable at the Ministry of Health.
As the basis for implementing a government-
managed health care system, the OEK
specifically cites to Article VI of the
Constitution, which states that “[t]he national
government shall take positive action to attain
the[] national objective[] and implement the
national polic[y] . . . [of] promotion of the
health and social welfare of the citizens
through the provision of free or subsidized
health care.”  (Emphasis added).
Undoubtedly, this provision is a constitutional
mandate, not merely an aspirational objective
as Plaintiffs’ suggest, which is among the
most significant and legitimate of public
purposes. 

Because the HCFA has a significant
and legitimate public purpose, the final
inquiry is whether the means chose to
accomplish this purpose are reasonable and
appropriate.  See Energy Reserves, 103 S. Ct.
at 704–05.  Unless the state itself is a

contracting party, “courts properly defer to

legislative judgment as to the necessity and

reasonableness of a particular measure.”  Id. at

705.  The government does not have to prove
that its enactment is the best among the
available alternatives of addressing the public
interest; rather, the challenger of the statute
must demonstrate that there is no rational
relationship between the state’s ends and
means.  United States Trust Co. of New York
v. New Jersey, 97 S. Ct. 1505, 1518 (1977).
Here, the OEK specifically found that a
government-managed system that combines
medical savings accounts and universal health

 “Legislative findings.  Article VI of the9

Constitutional provides that the National
Government take positive action to promote the
health and social welfare of the citizens of the
Republic of Palau through the establishment of a
health care finance system that provides free or
subsidized health care for citizens of the Republic
of Palau.  Today, health care serves, with their
increasing costs of delivery, along with a
continued escalating accounts receivable at the
Ministry of Health, call for the establishment of a
health care financing plan that is fiscally
sustainable within the context of annual budgetary
and revenue constraints.  This is to meet the
demand for a health system that is comprehensive
in scope and coverage that meets the needs of a growing population.”  RPPL 8-14, §1.
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insurance coverage, with safety nets to ensure
access regardless of ability to pay, addresses
the requirements of Article VI of the
Constitution.  These legislative findings
demonstrate the reasonableness and
appropriateness of the HCFA, and Plaintiffs’
offer nothing to demonstrate that no rational
relationship exists between the purposes and
the actual HCFA enactment.  Accordingly,
Plaintiffs fail to demonstrate that the HCFA is
an unconstitutional impairment of contract.
  

IV. CONCLUSION

For the reasons discussed above, the
Court GRANTS Defendants’ motion for
summary judgment and DENIES Plaintiffs’
motion for summary judgment. 

KIONE ISECHAL,
Appellant,

v.

UMERANG CLAN, HILARIA SBAL,
SABINO SBAL, MITSKO SBAL,

VICENTA S. OLKERIIL, FRANCISCA
SENGEBAU, and BASILIUS SBAL,

Appellees.

CIVIL APPEAL NO. 09-026
Civil Action No. 05-222

Supreme Court, Appellate Division
Republic of Palau

Decided: August 11, 2011

[1] Professional Responsibility: 

Conflict of Interest

When considering whether a judge has a
conflict of interest on a case, the Court will
look to whether the facts would cause a
reasonable observer to conclude that the judge
is able to decide the case impartially. 

ORDER DENYING APPELLANT’S
MOTION TO SET ASIDE OPINION AND
INSTITUTE NEW APPELLATE PANEL

Counsel for Appellant: Oldiais Ngiraikelau

Counsel for Appellees: Raynold B. Oilouch

BEFORE: KATHLEEN M. SALII,

Associate Justice; LOURDES F.

MATERNE, Associate Justice; RICHARD

H. BENSON, Part-Time Associate Justice.

PER CURIAM:
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Before the Court is Appellant Kione

Isechal’s June 6, 2011, motion to set aside

opinion and institute new appellate panel.

After reviewing Appellant’s motion,

Appellees’ response, and Appellant’s reply,

the Court hereby DENIES Appellant’s

motion.

The basis of Appellant’s motion is that
there is a question as to the appearance of
partiality with respect to Justice Salii and
Justice Materne.  In support of his motion,
Appellant sets forth three reasons to question
the impartiality of the justices.  First,
Appellant points to a house warming party
held on September 19, 2005, for Fleming
Umiich Sengebau (“Umiich”), one of
Appellee Fracisca Sengebau’s sons, which
Justice Salii and Justice Materne allegedly
attended.  Second, Appellant states that
Justice Salii’s mother is a fourth cousin of
Appellee Francisca Sengebau’s late husband,
Augusto Sengebau.  Third, Appellant states
that Justice Materne is the presiding judge for
Civil Action No. 07-350, which involves the
same land that is the subject of this appeal,
that both cases involve the same material issue
of ownership of the land, and that Appellant
Isechal is a party defendant in the civil action.
Appellees refute each of Appellant’s
contentions in their response.  Appellant’s
reply requests an evidentiary hearing to
resolve the factual disputes between the
parties and requests that another justice be
assigned to hear and decide the motion.

RELEVANT STANDARDS

Appellees response sets forth the
standards relevant to the motion seeking
disqualification.  The ROP Code of Judicial
Conduct, promulgated on March 1, 2011,

provides the standards by which judges and
justices should comport themselves.   Canon1

2, concerning impartiality, provides that
“Impartiality is essential to the proper
discharge of the judicial office.  Impartiality is
essential not only to the decision itself, but
also to the process by which the decision is
made.”  ROP Code of Judicial Conduct Canon
2.  In the application of Canon 2, the Code
elaborates that a judge shall be disqualified
from “participating in any proceedings in
which the judge is unable to decide the matter
impartially or in which it may appear to a
reasonable observer that the judge is unable to
decide the matter impartially.”  Id. at 2.5.
Such a proceeding specifically noted by the
Code is one in which “the judge is related
within the first or second degree either by
consanguinity or affinity, to party, lawyer, or
material witness.”  Id. at 2.5.5.

Canon 4, concerning propriety,
provides that “Propriety and the appearance of
propriety, are essential to the performance of
all the activities of a judge.”  Id. at Canon 4.
In the application of Canon 4, the Code
provides that “[a] judge shall avoid
impropriety and the appearance of impropriety
in all of the judge’s activities, both
professional and personal.”  Id. at 4.1.  More
specifically, “a judge shall conduct himself or
herself in a way that is consistent with the
dignity of the judicial office and the laws of
Palau.”  Id. at 4.2.  With respect to familial
and other relationships, “[a] judge shall not
participate in the determination of a case in
which any member of the judge’s family

 As there is no case law interpreting the new ROP1

Code of Judicial Conduct, we will consider U.S.
case law regarding similar canons or rules of
judicial ethics to serve as guidance in interpreting
our canons.  See 1 PNC § 303.
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represents a party or is associated with the
litigation,” id. at 4.4, and that “[a] judge shall
not allow family, social, or other relationships
to improperly influence the judge’s social
conduct and judgment.”  Id. at 4.7.

Finally, 4 PNC § 304, regarding
judicial disqualification, states:

No justice or judge shall hear
or determine, or join in
hearing and determining an
appeal from the decision of
any case or issue decided by
him.  No judge, justice or
assessor shall sit in any case in
which he has a substantial
interest, has been of counsel, is
or has been a material witness,
or is so related to, or
connected with, any party or
his attorney as to render it
improper, in his opinion, for
him to participate in hearing
and determination of the case.

DISCUSSION

[1] Appellant’s motion to set aside
appellate opinion and institute new appellate
panel is without merit.  First, Justice Salii and
Justice Materne’s attendance at a house
warming party held at Umiich’s house, which
Appellee Francisca Sengebau attended, would
not lead a reasonable observer to conclude that
they were unable to decide this appeal
impartially.  Second, Justice Salii’s familial
relationship to Appellee Francisca Sengebau
is so distant that it does not violate the Code’s
canons of impartiality and propriety.  Third,
Justice Materne’s assignment to a civil action
involving the same material issue as concerns

this appeal does not call into question her
impartiality or propriety on this appeal
because she has made no decision in the civil
action and she did not decide the trial case on
which this appeal is based.

The Court will begin by addressing
Appellant’s request that this motion be
decided by another justice.  Ordinarily, a
motion to recuse directed at an appellate judge
is decided by that judge.  Ngerketiit Lineage v.
Ngirarsoal, 8 ROP Intrm. 50, 50 n.1 (1999).
Accordingly, it is entirely appropriate for
Justice Salii and Justice Materne to consider
this motion requesting their disqualification
from this appeal, and the Court denies
Appellant’s request that another justice decide
the motion.

As to Appellant’s request for an
evidentiary hearing, there are no factual issues
that are dispositive of the resolution fo this
motion.  Accordingly, this request is also
denied.

(1) Justice Salii’s and Justice Materne’s
Attendance at House Warming/Farewell
Luncheon

The parties dispute the facts as to the
event at which Justices Salii and Materne
were allegedly in attendance.  Appellant states
that the event in question was a house
warming for Umiich, Appellee Francisca
Sengebau’s son, that took place on September
19, 2005.  In response, Appellees state that the
event was not Umiich’s house warming but a
farewell luncheon for J. Uduch Sengebau
Senior, who was leaving the bench, held at
Umiich’s house some time in late-2006 or
early-2007.  The exact date and nature of the
event are not material for the purposes of
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determining whether the justices are
disqualified from serving on this appellate
panel because, under either event described,
their impartiality is maintained.  Still, for
purposes of this motion, we will use
Appellant’s statement of the facts.  The
question to be answered is whether “it may
appear to a reasonable observer that the judge
is unable to decide the matter impartially.”
ROP Code of Judicial Conduct 2.5

We disagree with Appellant that a
reasonable observer would conclude that
Justice Salii and Justice Materne would be
unable to decide this appeal impartially
because they were present at Umiich’s house
warming party on September 19, 2005, which
Appellee Francisca Sengebau attended.
House warming parties are a common
occurrence in Palau, and it is customary for
many people to attend these events, including
close family members and more distant
acquaintances.  Palau is a small community, in
which the population of 20,000 is isolated to
a few small islands and a judge’s social
interaction with prospective parties is
inevitable.  That a judge knows socially one or
more of the parties does not by itself mandate
disqualification.  46 Am. Jur. 2d Judges § 141
(“Prejudice growing out of . . . social relations
generally is insufficient to disqualify a
judge.”).  This is especially so in rural areas,
where it is not uncommon for a judge to have
a friendly relationship with numerous
members of the community.  Id.  However,
there may be situations in which the social
relations between a judge and a party are
substantial enough to merit recusal.  Id.  This
is not the case here.  Appellant points to only
one event that the justices allegedly attended,
not a repeated series of events.  Any
possibility of bias is further attenuated by the

fact that the house warming took place four
years before the notice of appeal was filed in
this case and that the relationships between
the justices and Appellant Francisca Sengebau
are distant, at best.  Justice Salii’s mother is a
fourth cousin of Appellant Francisca
Sengebau’s deceased husband, Augusto
Sengebau, and Appellant has not established
Justice Materne’s affiliation with Appellee
Francisca Sengebau.

Contrary to Appellant’s argument, a
reasonable observer would conclude that
Justice Salii and Justice Materne’s presence at
an event, also attended by Appellee Francisca
Sengebau, held four years before the notice of
appeal was filed does not violate the Code’s
canon of impartiality and mandate
disqualification.  To conclude otherwise
would require judges to recuse themselves
from all cases in which they have ever
associated with any of the parties in any
casual, social capacity.  Such a rule would
make it exceedingly and unreasonably
difficult to assign cases to judges, particularly
in a country like Palau with a small population
and close-knit community, and would result in
a greater frequence of recusals in cases where
there is no violation of the canons.

(2) Justice Salii’s Relationship to Appellee
Francisca Sengebau

The parties agree that Justice Salii’s
mother is Christine Salii, and that Christina
Salii is a fourth cousin of Joseph Augusto
Sengebau, the deceased husband of Appellee
Francisca Sengebau.  One of the issues here is
whether “it may appear to a reasonable
observer that the judge is unable to decide the
matter impartially.”  ROP Code of Judicial
Conduct 2.5.  Canon 2 specifically notes that
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a judge shall disqualify himself or herself
from a case in which the judge is related
within the first or second degree to a party,
lawyer, or material witness.  A second issue is
whether any member of the judge’s family is
associated with the litigation, in violation of
canon 4.  The Code defines a “Judge’s family”
as “a judge’s spouse, son, daughter, son-in-
law, daughter-in-law, and any other close
relative or person who is a companion or
employee of the judge or who lives in the
judge’s household.”  Id. at 8.4.3.

Again, Appellant’s argument that
Justice Salii’s distant familial relationship to
Appellee Francisca Sengebau calls for her
recusal on the basis of partiality or
impropriety is without merit.  The Code
specifically identifies those familial
relationships that require the disqualification
as relations within the first or second degree,
either by consanguinity or affinity.  Here, the
relationship between Justice Salii and
Appellee Francisca Sengebau is one of affinity
of the fourth degree.  If the Code considered
such a familial relationship a threat to a
judge’s impartiality, it would have included it
in application 2.5.5.  Although application 2.5
states that it is not limited to the instances
listed, it does identify specific family
relationships and a relation of affinity of the
fourth degree is not among those.  Under the
ABA Model Code of Judicial Conduct and the
majority of U.S. jurisdictions, a judge should
disqualify himself or herself if the judge is
related to a party within the third-degree.
Model Code of Judicial Conduct Rule 2.11
(2007); 46 Am. Jur. 2d Judges § 112.
Notably, Palau’s Code of Judicial Conduct is
more lenient in its rule, as it limits judges
from hearing cases in which a relation of the
second-degree is party to the case.  Even

under the more stringent ABA and U.S. rules,
the relationship between Justice Salii and
Appelle Francisca Sengebau would not be a
ground for recusal.  Finally, no member of
Justice Salii’s family as defined in the Code is
associated with this appeal and thus cannot
call into question the propriety of Justice Salii
sitting on this appellate panel.

(3) Justice Materne’s Assignment to Civil
Action No. 07-350

The parties are in agreement as to the
facts regarding Justice Materne’s assignment
to Civil Action No. 07-350.  The civil action
and the civil appeal involve the same piece of
land: Remiang; the same material issue: the
ownership of Remiang; and one of the same
parties: Appellant Isechal.  The first question
here is whether “it may appear to a reasonable
observer that the judge is unable to decide the
matter impartially.”  ROP Code of Judicial
Conduct 2.5.  The second question is whether
the judge has conducted herself “in a way that
is consistent with . . . the laws of Palau.”  Id.
at 4.2   The law of interest here is that “[n]o
justice or judge shall hear or determine, or
join in hearing and determining an appeal
from the decision of any case or issue decided
by him.”  4 PNC § 304.

Justice Materne’s assignment to both
Civil Action No. 07-350 and Civil Appeal No.
09-026 raises no issue regarding her
impartiality to remain on the panel for this
appeal.  Under application 2.5, a situation in
which a judge must disqualify herself is when
the judge’s ruling in a lower court is the
subject of review.  ROP Code of Judicial
Conduct 2.5.4.  However, even where a judge
sits on one appeal and then sits on a
subsequent appeal in the same or a related
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case, there may be no finding of bias.
Ngerketiit Lineage, 8 ROP Intrm. at 50–51.  In
Ngerketiit Lineage, appellant sought
disqualification of all three justices on the
appellate panel on the basis that each was a
member of the appellate panels that previously
heard and decided appeals between the parties
to the current appeals.  8 ROP Intrm. at 50.
Concluding that there were no grounds for
recusal, the Court held that “neither is there
any appearance of partiality or anything at all
unusual in the fact that a judge who sat on one
appeal may sit on a subsequent appeal in the
same or a related case.”  Id. at 50–51.

The case at bar concerns even less

involvement by Justice Materne in a similar

case than the justices on the Ngerketiit
Lineage panel.  Indeed, Justice Materne has
made no findings in the civil action, and, in
fact, halted those proceedings while this
appeal is ongoing.  Although application 2.5
does not provide an exhaustive list of the
situations that might result in a reasonable
observer concluding that the judge is unable to
decide a matter impartially, the current
situation does not run afoul of Canon 2.  A
reasonable observer would conclude that there
is no threat to her impartiality during this
appeal because she is not reviewing any
decision she made in the trial court, and she is
not making any decisions below that will
affect the outcome of this appeal.  Also,
Justice Materne’s conduct raises no concern
under Canon 4 regarding propriety because
she did not preside over the civil action that
gave rise to this case.  Accordingly, she has
conducted herself in a way that is consistent
with 4 PNC § 304 and with Canon 4.

Finally, should the parties to the civil
action decide that there is a question as to

Justice Materne’s impartiality following her
involvement with this appeal, those parties
should seek redress in that forum.  However,
at this time, there is no reason to question
Justice Materne’s impartiality with regard to
his appeal.

CONCLUSION

For the reasons stated above, the Court
hereby DENIES Appellant’s motion to set
aside appellate opinion and institute new
appellate panel.
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SUSAN NGIRAUSUI,

Appellant,

v.

KOROR STATE PUBLIC LANDS

AUTHORITY,

Appellee.

CIVIL APPEAL NO. 11-001
LC/B 09-0468

Supreme Court, Appellate Division
Republic of Palau

Decided: August 12, 20111

[1] Appeal and Error: Standard of

Review

The Appellate Division reviews the Land
Court’s conclusions of law de novo and its
factual findings for clear error.

[2] Appeal and Error: Standard of
Review

We will not set aside the Land Court’s factual
findings so long as they are supported by
evidence such that any reasonable trier of fact
could have reached the same conclusion,
unless we are left with a definite and firm
conviction that an error has been made.

[3] Return of Public Lands:  Elements
of Proof

To prove a claim for return of public lands, a
claimant must demonstrate that the claimant is
a citizen who has filed a timely claim; the
claimant is either the original owner of the
claimed property, or one of the proper heirs;
and that the claimed property is public land
which became public land by a government
taking that involved force or fraud, or was not
supported by either just compensation or
adequate consideration.

[4] Return of Public Lands:  Burden of
Proof

The burden of proof is on the claimant to
establish, by a preponderance of the evidence,
that she satisfies all requirements of the
statute.

[5] Appeal and Error:  Standard of
Review

It is not the duty of the Appellate Division to
re-weigh the evidence, test the credibility of
witnesses, or draw inferences from the
evidence.

Counsel for Appellant:  Yukiwo P. Dengokl
Counsel for Appellee:  Oldiais Ngiraikelau

BEFORE:  KATHLEEN M. SALII, Associate
Justice; ALEXANDRA F. FOSTER,
Associate Justice; and KATHERINE A.
MARAMAN, Part-Time Associate Justice.   

Appeal from the Land Court, the Honorable
SALVADOR INGEREKLII, Associate Judge,
presiding.  

PER CURIAM:

Appel lant  Susan Ngirausui
 The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R. App. P. 34(a).
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(“Appellant” or “Ngirausui”) appeals a
December 17, 2010, Land Court
Determination of Ownership, awarding Tochi
Daicho Lot No. 218-part, identified as
Cadastral Lot No. 013 B 05 on BLS Cadastral
Plat No. 013 B 00, to Appellee Koror State
Public Lands Authority (“Appellee” or
“KSPLA”).  Appellant argues that the Land
Court erred in finding that Cadastral Lot No.
013 B 05 is part of Tochi Daicho Lot No. 218
and concluding that Appellant failed to prove
the elements of her claim.  For the reasons that
follow, we AFFIRM the Land Court’s
Determination of Ownership. 

I.  BACKGROUND

The land at issue in this return-of-
public-lands case is Tochi Daicho Lot No.
218-part, a land known as Iweang, located in
Ngermid Hamlet, Koror State.  Three parties
filed claims of ownership of this land:
Gregorio Ngirausui, Koror State Public Lands
Authority, and Lazarus Ulengchong.   After2

Gregorio Ngirausui passed away, his daughter,
Appellant Susan Ngirausui, pursued his claim.

  Tochi Daicho Lot No. 218 is listed in
the Tochi Daicho as being owned by Nanyo
Shinto Shrine Society and as having an area of
71,466.8 tsubo or 236,253.88 square meters.
Chamberlain Ngiralmau, an employee of the
Bureau of Lands and Surveys, testified that the
land Ngirausui claims is a portion of Tochi

Daicho Lot No. 218.  

  According to Ngirausui, she inherited
Iweang from her father, Gregorio Ngirausui.
At the Land Court hearing, she testified that
her father told her that he bought the land
from Felix Osiik.  As evidence of this
transaction, she presented the “Contract for
sale of Land” executed between Gregorio
Ngirausui and Felix Osiik, dated January 6,
1978.  

The second witness for Ngirausui,
Felix Osiik, confirmed that he sold the land at
issue to Gregorio Ngirausui.  Before he sold
the land, Osiik testified that he inherited the
land from his father, Eterochel.  Osiik testified
that his father once cleared the boundary of
the land and may have planted some
mahogany trees on the land.  Eterochel also
showed him the boundary of the land.  Osiik
testified that as far as he can remember, the
land had always been a jungle and had never
been used.  He added that he had seen no
evidence nor heard of any use of the land by
the Japanese.  

Osiik testified that his father came to
own the land when a woman named Smaserui
conveyed it to him for services rendered.
Some time after Eterochel passed away in
1975, Smaserui also passed away. Upon
Smaserui’s death, Osiik was called to her
house and, in the presence of her children and
relatives, Ulengchong, one of Smaserui’s
children, informed him that they were giving
him the land that Smaserui gave to his father.
Osiik testified that he did not know how
Smaserui came to own the subject land.  No
evidence was presented showing that
Smaserui was the original owner of the land.

  Although Lazarus Ulengchong filed a claim of2

ownership of the land at issue and was notified of
the hearing, neither he nor his representative
appeared before the Land Court to present his
claim.  The Land Court decided his claim based
on the information available to the court.
Ulengchong did not appeal the Land Court’s
decision.  



Ngirausui v. Koror State Pub. Lands Auth., 18 ROP 200 (2011)202

202

The third witness for Ngirausui,
Miseusech Ngchar, testified that his mother
and uncle told him that the Japanese forced
them out of their land and were told that it
would be used for worship and that no one
was allowed in the area.  He also testified that
he does not know who owns the land at issue.

Other evidence was submitted at the
hearing to controvert the testimony of
Ngirausui’s witnesses.  KSPLA submitted
evidence of a sworn Statement of Fact, signed
by Smaserui, which states that the Continental
Hotel Site was part of a tract of land owned by
Iechad Ilek which was purchased for 1,700
Yen by the Japanese Shinto Association in
Palau for use as a shrine.  Also, Ulengchong
filed a claim in 1984 for the entire Tochi
Daicho Lot No. 218 as his individual property.
After Ulengchong passed away, his son,
Lazarus, also claimed Tochi Daicho Lot No.
218.  In its Determination of Ownership, the
Land Court took judicial notice of
Ulengchong’s 1984 claim. 

Based upon this evidence, the Land
Court found that Ngirausui failed to satisfy her
burden of proving the elements of her claim.
Specifically, the Land Court found that
Ngirausui failed to prove that she is the proper
heir or successor in interest of the original
owner of the land, Ilek Iechad, and that the
claimed property became public land as a
result of a wrongful government taking.
Because Ngirausui failed to satisfy all
elements of her claim, the Land Court
determined that Tochi Daicho Lot No. 218-
part, now identified as Cadastral Lot No. 013
B 05 on BLS Cadastral Plat No. 013 B 00, is
and shall remain a public land administered by
KSPLA.   

II.  STANDARD OF REVIEW
 

[1, 2] The Appellate Division reviews the
Land Court’s conclusions of law de novo and
its factual findings for clear error.  Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).  We will not set aside the
Land Court’s factual findings so long as they
are supported by evidence such that any
reasonable trier of fact could have reached the
same conclusion, unless we are left with a
definite and firm conviction that an error has
been made.  Rechirikl v. Descendants of
Telbadel, 13 ROP 167, 168 (2006). 

III.  DISCUSSION

Appellant raises two arguments on
appeal.  First, she argues that the Land Court
clearly erred in finding that Cadastral Lot No.
013 B 05 is part of Tochi Daicho Lot No. 218.
Second, she contends that the Land Court
erred in concluding that Appellant failed to
prove the second and third elements of her
claim. 

A.  The Land Court Did Not Clearly Err in
Finding that Cadastral Lot No. 013 B 05 is
Part of Tochi Daicho Lot No. 218.

Appellant argues that the Land Court
committed clear error in finding that Cadastral
Lot No. 013 B 05 is part of Tochi Daicho Lot
No. 218 because the Land Court failed to
resolve some apparent confusion during the
hearing as to the exact location of Cadastral
Lot No. 013 B 05.  In support of her argument,
Appellant points to her testimony and
Eterochel’s 1974 Application for Registration
of Land Parcel.  Ngirausui testified on direct
examination that Cadastral Lot No. 013 B 05
should be next to Tochi Daicho Lot Nos. 213,
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214, and 215.  Then on cross examination, she
testified that her claim is for part of Tochi
Daicho Lot No. 218, based on the Contract for
Sale of Land between her father and Felix
Osiik, which identifies the land as Lot 218.
Appellant also highlights Eterochel’s 1974
application for land registration acquired from
Smaserui, which originally described the land
as being Tochi Daicho Lot No. 178-1-C, but
was crossed out and replaced with “Part Lot
No. 218-D.”  Osiik testified that he does not
know who made this change to his father’s
application.  Appellant concludes that because
of the confusion in the record, the Court
should be left with a definite and firm
conviction that a mistake was made by the
Land Court in finding that Cadastral Lot No.
013 B 05 is part of Tochi Daicho Lot No. 218.
 

Notwithstanding Appel lant’s
insistence that the record is muddy on the
issue of the location of Cadastral Lot No. 013
B 05, there is sufficient evidence in the record
to support the Land Court’s finding that Lot
No. 013 B 05 is part of Tochi Daicho Lot No.
218.  First, Osiik testified that the land at issue
is part of Iweang and identified it on a map as
Cadastral Lot No. 013 B 05.  During that same
testimony, Osiik indicated that the subject
land is the same as the land identified in the
1978 Contract for Sale of Land between him
and Appellant’s father, which describes the
land as Lot No. 218 and part of Iweang.
Second, when Gregorio Ngirausui filled out
his Application for Land Registration, he
indicated that the land is listed in the Tochi
Daicho as “218-part.”  Third, Appellant’s
witness, Ngiralmau, testified on redirect
examination that the lot at issue is a portion of
Tochi Daicho Lot No. 218.  Although
Appellant claims that her testimony evidenced
confusion as to the location of the land at

issue, her testimony was in actuality
consistent.  On direct examination she
testified that the land is next to Tochi Daicho
Lot Nos. 213, 214, and 215, and on cross
examination she testified that the land is part
of Tochi Daicho Lot 218.  By examining
Ngirausui’s Exhibit 7, one can see that all of
these lots are next to each other and that there
is no inconsistency or confusion in her
testimony.   A s  t o  t h e  c r o s s e d - o u t
description of land on Osiik’s 1974
application for land registration, the Land
Court does not discuss this piece of evidence.
Although Osiik does not know who made the
change to his father’s application, he did not
indicate during his testimony that the change
was incorrect, or a misrepresentation of the
land that his father actually claimed.  Indeed,
in 1978, Osiik signed a land commission form
giving Gregorio Ngirausui power to represent
him before a land registration team and a land
commission regarding part of Lot No. 218, a
land which Osiik claimed to own or to hold in
trust.  

This Court is not left with a definite
and firm conviction that an error has been
made based on a change on a single land
registration form, when the overwhelming
evidence in the record supports the Land
Court’s finding that Cadastral Lot No. 013 B
05 is Tochi Daicho Lot No. 218.  Because
there is sufficient evidence in the record such
that a reasonable trier of fact could have
reached the same conclusion, the Land Court’s
finding is not clearly erroneous.   
       
B.  The Land Court Properly Denied
Ngirausui’s Claim Because She Failed to
Prove By a Preponderance of the Evidence
that She is the Heir of the Original Land
Owner.  
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[3, 4] Article XIII, Section 10 of the
Constitution provides for the return of public
land to its original owners when the land
became public due to its “acquisition by
previous occupying powers or their nationals
through force, coercion, fraud, or without just
compensation or adequate consideration.”
Palau Const. art. XIII, § 10.  This
constitutional directive is implemented by 35
PNC § 1304(b).  To prove a claim under
§ 1304(b), a claimant must demonstrate that:
“(1) the claimant is a citizen who has filed a
timely claim; (2) the claimant is either the
original owner of the claimed property, or one
of ‘the proper heirs’; and (3) the claimed
property is public land which became public
land by a government taking that involved
force or fraud, or was not supported by either
just compensation or adequate consideration.”
Markub v. Koror State Pub. Lands Auth., 14
ROP 45, 47 (2007).  The burden of proof is on
the claimant to establish, by a preponderance
of the evidence, that she satisfies all
requirements of the statute.  Palau Pub. Lands
Auth. v. Ngiratrang, 13 ROP 90, 93-94
(2006).

Appellant argues that the Land Court
improperly concluded that she failed to prove
by a preponderance of the evidence the second
and third elements of her claim.  Specifically,
Appellant contends that the Land Court
erroneously concluded that Iechad Ilek was
the original owner of  Tochi Daicho Lot No.
218 and that Appellant is not a proper heir or
successor in interest of Ilek.  She also argues
that the Land Court erred in concluding that
she failed to prove that the land was
wrongfully acquired. 

As to the issue of ownership,

Appellant contends that the Land Court
erroneously discounted objective and credible
evidence.  Appellant traces her ownership of
the land to the inheritance from her father
Gregorio Ngirausui, who purchased it from
Felix Osiik, who inherited it from his father
Eterochel, who acquired it from Smaserui in
exchange for services rendered.  As evidence
of Smaserui’s original ownership of the land,
Appellant points to Eterochel’s 1972 Land
Acquisition Record and 1974 Application for
Registration of Land Parcel, in which he
indicated that the land he was monumenting
and claiming was acquired from Smaserui.
Appellant also notes Felix Osiik’s testimony
that his father Eterochel acquired Lot No. 013
B 05 from Smaserui and that his father cleared
that Lot, built a shack on it, planted mahogany
trees on it, and that it has remained a jungle
without use by the Japanese or Appellee.
  
[5] Contrary to Appellant’s contention, the
evidence in the record is sufficient to support
the Land Court’s finding that Appellant failed
to meet her burden of proof that she is a
proper heir or successor in interest of the
original owner of the land.  Although the story
linking Appellant to Smaserui is uncontested,
Appellant failed to present any evidence, apart
from Osiik’s testimony, to establish
Smaserui’s ownership of the land.  Indeed,
Osiik testified that he did not know how
Smaserui came to own the land. Contradicting
Appellant’s assertion that Smaserui originally
owned the land is a 1969 Statement of Fact
signed by Smaserui that in 1939, acting on
behalf of Iechad Ilek, she sold his land to the
Japanese Shinto Association for use as a
shrine.  Moreover, the Tochi Daicho for Koror
indicates that Tochi Daicho Lot No. 218 is
owned by Nanyo Shinto Shrine Society.
Despite Appellant’s evidence that Eterochel



Ngirausui v. Koror State Pub. Lands Auth., 18 ROP 200 (2011) 205

205

claimed to have acquired the land from
Smaserui, it was not clear error for the Land
Court to question the evidence of Smaserui’s
ownership of the land, and to credit the
Statement of Fact that the land was sold from
Ilek to the Japanese Shinto Association and
the Tochi Daicho listing Nanyo Shinto Shrine
Society as the owner.  Ngiradilubech v.
Timulch, 1 ROP Intrm. 625, 629 (1989)
(holding that the Tochi Daicho listings for
states other than Peleliu and Angaur are
presumed to be correct).  It is not the duty of
the Appellate Division to reweigh the
evidence, test the credibility of witnesses, or
draw inferences from the evidence.  Ebilklou
Lineage v. Blesoch, 11 ROP 142, 144 (2004).
 

Finally, Appellant’s argument that
other parts of the Shinto Shrine area have been
awarded to others is also unconvincing
because it does not prove that Cadastral Lot
No. 013 B 05 was ever owned by Smaserui.
As the Land Court properly stated, Smaserui
could not convey what she did not own.
Therefore, Appellant’s ability to trace her
alleged ownership of the land to Smaserui is
of no consequence to her claim.  Despite
Appellant’s insistence that Smaserui was the
original owner of the lot, the evidence in the
record supports the Land Court’s conclusion
that Appellant failed to prove by a
preponderance of the evidence that she is the
proper heir or successor in interest of the
original owner of the land.  Accordingly, the
Land Court’s conclusion is not clearly
erroneous.        

Because Appellant failed to establish
that she is a proper heir or successor in
interest of the original owner of the land, she
cannot satisfy all the elements necessary to
prevail on her return-of-public-lands claim.

Thus, Appellant’s argument that the Land
Court erred in concluding that she failed to
prove the third prong, that the land at issue
was wrongfully acquired, is now moot.

IV.  CONCLUSION

For the reasons set forth above, the
Land Court’s Determination of Ownership is
hereby AFFIRMED.
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 EKLBAI CLAN,
Appellant,

v.

KEITY M. BANDARII,
Appellee.

CIVIL APPEAL NO. 10-026
LC/B 08-0070

Supreme Court, Appellate Division
Republic of Palau

Decided: August 24, 20111

[1] Civil Procedure:  Res Judicata

The doctrine of res judicata provides generally
that a claim distinctly put in issue and directly
determined by a court of competent
jurisdiction cannot be disputed in a
subsequent suit between the same parties or
their privies.  For res judicata to apply, the
parties or privies must be identical, the claims
in the two suit must be identical or based on
the same set of facts, and there must be a final
judgment on the merits.   The party asserting
res judicata has the burden of proving the
necessary elements. 

Counsel for Appellant:  Raynold B. Oilouch
Counsel for Appellee:  Scott Hess

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; KATHLEEN M. SALII,
Associate Justice; KATHERINE A.
MARAMAN, Part-Time Associate Justice.

Appeal from the Land Court, the Honorable
SALVADOR INGEREKLII, Associate Judge,
presiding.

PER CURIAM:

Appellant, Eklbai Clan, represented by
Erica Ngirausui, appeals the Land Court’s
determination of ownership awarding four
parcels of land in Koror State to Appellee
Keity M. Bandarii.  For the reasons set forth
below, we AFFIRM.

BACKGROUND

At issue in this dispute are four parcels
of land identified as Worksheet Lot Nos. 181-
132, 181-133, 181-134, and 181-136 on BLS
Worksheet No. 2005 B 06, and located in
Ngerchemai Hamlet, Koror State.  Lots 181-
132 and 181-133 comprise property known as
Ilab, and Lots 181-134 and 181-136 comprise
property known as Techibai.  All of the Lots
at issue make up Tochi Daicho Lot No. 372,
and for ease of reference we will refer to the
disputed property as TD Lot No. 372.

Appellee Bandarii appeared before the
Land Court pursuing the claim of her late
mother, Irorou Terteruich (“Irorou”), for
individual ownership of TD Lot No. 372.  TD
Lot No. 372 is listed in the Tochi Daicho as
individually owned by Ngirameong, who was
the uncle of Irorou.  According to Bandarii,
Irorou took over the property sometime after
Ngirameong passed away.  Bandarii started
cultivating the mesei portion of TD Lot No.
372 known as Ilab after her mother died in
1982, and with the exception of a few years
spent in Kayangel, she has continued to
maintain the property to the present.  She also
testified that she previously ejected persons

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a). 
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who came onto the property. 

Erica Ngirausui appeared before the
Land Court claiming TD Lot No. 372 on
behalf of Eklbai Clan.  In support of her claim,
Ngirausui argued that a previous decision of
the High Court of the Trust Territory of the
Pacific Islands determined that TD Lot No.
372 is Eklbai Clan property and further
litigation of that issue is barred by the doctrine
of res judicata.  Specifically, Ngirausui
pointed to a July 25, 1975 “Judgment” issued
by the Trial Division of the High Court in
Civil Action No. 25-75.  That judgment,
which was introduced into evidence by
Ngirausui, refers to another case, “Case No.
263,” in which judgment was apparently
entered in September 1963 on an agreement
by the parties regarding certain properties.2

The Judgment in Civil Action No. 25-75
states that the file for Case No. 263 has been
lost, but that counsel for the plaintiff in Case
No. 263 recalled portions of the proceedings:

His notes reflect that five
parcels of land were included
in the agreement and
judgment.  They were: Eklbai,
Ilab, Iosch (the land in
question here), Ngeding and
Ngrural.  The agreement and
judgment based thereon was
that these parcels had been
registered in the Tochi Daichio
as the individual property of
Ngirameong.  However,
because of the death of
Ngirameong the parcels
described above would be
Clan land of Eklbai Clan to be
a d m i n i s t e r e d  b y
Yechadrechamai Sumang.
Certain use rights were given
to Joseph Ebau.

(Appellant’s Ex. 1.)  The Judgment states that
since no evidence to the contrary was
introduced, 

[i]t is therefore Adjudged and
Decreed that Tochi Daichio lot
# 529 consisting of 461
Tsubos and also known as
Iosch is Clan land of Eklbai
Clan . . . .  Civil Action 263 is
res judicata as to this parcel of
land.  

Id. 

After hearing from the parties, the
Land Court issued its findings of fact and
determinations of ownership.  The Land Court
rejected Ngirausui’s argument that the Case
No. 263, as referred to in Civil Action No. 25-
75, qualified as a final judgment regarding the

  The judgment in Civil Action No. 25-75 does2

not mention the when the judgment in Case No.
263 was issued.  However, Ngirausui pointed to a
decision from another case, Yechadrechemai v.
Ebau, 3 TTR 551 (1968), that references a
judgment issued in “Civil Action No. 263" on
September 9, 1963.  The Yechadrechemai
decision notes that Civil Action No. 263 “held,
among other matters that: – (1) the land Eklbai is
clan land; and (2) the ‘present user’ of the land ‘is
to be permitted to continue such use as long as he
or she desires.’”  3 TTR at 512.  The court held
that defendants in that case were “present users”
of Eklbai at the time the judgment in Civil Action
No. 263 was issued, and therefore the right of the
defendants to use the land was previously settled.
Id. at 513.  The decision in Yechadrechemai v.
Ebau makes no reference to property at issue in
this case. 
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ownership of TD Lot No. 372.  The court
noted that while the judgment in Civil Action
No. 25-75 mentions Ilab among the five
parcels of land that were apparently at issue in
Case No. 263, Civil Action No. 25-75
concerned land known as Iosch (TD Lot No.
529) only.  The Land Court went on to find
that, aside from the 1975 Judgment, Ngirausui
presented no evidence rebutting the
presumption that the Tochi Daicho listing Lot
No. 372 as individually owned by
Ngirameong is correct.  On the other hand, the
Land Court credited Bandarii’s testimony that
she and her mother maintained a presence on
the property for considerable time, and that
she ejected others from the property.
Considering all the evidence, the Land Court
awarded the Lots to Bandarii.

STANDARD OF REVIEW

We review the Land Court’s findings
of fact for clear error.  See Ngerungel Clan v.
Eriich, 15 ROP 96, 98 (2008).  Under this
high standard, we will deem the Land Court’s
findings clearly erroneous only if such
findings are so lacking in evidentiary support
that no reasonable trier of fact could have
reached the same conclusion.  See Palau Pub.
Lands Auth. v. Tab Lineage, 11 ROP 161, 165
(2004).  The Land Court’s determinations of
law are reviewed de novo.  See Sechedui
Lineage v. Estate of Johnny Reklai, 14 ROP
169, 170 (2007).

DISCUSSION

[1] Eklbai Clan presents one issue on
appeal:  it contends that the Land Court erred
when it failed to give res judicata effect to
Case No. 263, as referred to in Civil Action
No. 25-75, with regard to ownership of TD

Lot No. 372.  The doctrine of res judicata
provides generally that a claim “distinctly put
in issue and directly determined by a court of
competent jurisdiction cannot be disputed in a
subsequent suit between the same parties or
their privies.”  47 Am. Jur. 2d Judgments §
464 (2006); see generally e.g., Idid Clan v.
Demei, 17 ROP —, Civ. App. No. 09-013
(July 12, 2010) (discussing doctrine of res
judicata); Rechucher v. Lomisang, 13 ROP
143, 147 (2006) (discussing issue preclusion).
For res judicata to apply, the parties or privies
must be identical, the claims in the two suit
must be identical or based on the same set of
facts, and there must be a final judgment on
the merits.  47 Am. Jur. 2d Judgments § 474.
The party asserting res judicata has the burden
of proving the necessary elements.  Id. § 642-
48.  Further, Rule 18 of the Rules and
Regulations of the Land Court provides that
the Land Court must accept as binding final
determinations of ownership issued by the
Land Claims Hearing Office, the Land
Commission, or a court of competent
jurisdiction.

For our purposes, Eklbai Clan’s
position requires, among other things, findings
that Case No. 263 concerned ownership of TD
Lot No. 372, and that the court issued a valid,
final judgment awarding that property to
Eklbai Clan.  However, the only evidence of
what may have transpired in Case No. 263 is
a reference by another court in another case
that involved different property.  There is no
final judgment or determination of ownership
regarding TD Lot No. 372 in the record.
While it appears that the High Court in Civil
Action No. 25-75 attempted to piece together
the judgment in Case No. 263 from an
attorney’s notes, that court’s reliance on those
notes in determining ownership of land called
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Iosch was not binding on the Land Court in
this matter.  The High Court’s passing
reference to land called Ilab may be evidence
(though not necessarily strong evidence)
supporting Eklbai Clan’s claim to such
property, but nothing in the record requires a
finding that Eklbai Clan’s ownership of TD
Lot No. 372 was previously settled.   See3

generally 47 Am. Jur. 2d Judgments § 471
(“For purposes of issue or claim preclusion,
courts resolve all doubts in favor of permitting
parties to have their day in court on the merits
of a controversy.”).  In short, the Land Court’s
refusal to give Case No. 263 any preclusive
effect with regard to the ownership of TD Lot
No. 372 was not error.  And, inasmuch as the
Land Court’s findings regarding ownership of
TD Lot No. 372 are supported by evidence in
the record, they will not disturbed.  See e.g.,
Sungino v. Blaluk, 13 ROP 134, 137 (2006).

CONCLUSION

For the reasons stated above, the
decision of the Land Court is AFFIRMED.

 NGARCHELONG STATE
GOVERNMENT,

Plaintiff,

v.

CHILDREN OF REHUHER TARIMEL,
namely LALII REHUHER, ANNA
REHUHER, MARIA REHUHER,
ALBINA REHUHER, REMOKET

REHUHER, and FAUSTINA R.
MARUGG,
Defendants.

CIVIL ACTION NO. 10-144

Supreme Court, Trial Division
Republic of Palau

Decided: August 24, 2011

[1] Property:  Takings

The general rule for compensation is that the
date of filing a declaration of taking fixes the
time of taking and valuation of the property.
In instances where the power of eminent
domain is effected by enactment of a statute,
the time of the taking and valuation is the
effective date of the statute, not the time an
appraisal is made.  

[2] Property:  Takings

When the government condemns privately
owned water, it must provide just
compensation. 

[3] Property:  Takings

An owner is entitled to compensation for the
diminution in value of the remainder of his or

  Though the parties agree that portions of TD3

Lot No. 372 are known as Ilab, Eklbai Clan
contends that Case No. 263 resolved ownership of
all the property at issue in this case (TD Lot No.
372), including the portion known as Techibai.
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her land as a result of a taking based on the
difference between the fair market value of the
entire tract immediately prior to the taking and
the fair market value of the remainder
immediately after the taking.

ARTHUR NGIRAKLSONG, Chief Justice:

This matter is before the Court on
Ngarchelong State Government’s Complaint
for Condemnation filed on August 20, 2010.
In the Complaint, brought pursuant to NSGPL
No. 10-30, Ngarchelong State Government
(“Government”), represented by Governor
Browny Salvador, identified the subject
property as the public water dam in
Ngarchelong State, and requested that the
Court condemn the subject property, Lot 048
F 07C.  The Government stated that it needed
possession of the property to maintain public
use of the water dam.  The Declaration stated
that the Government paid $6,400.00 to the
Clerk of Courts as payment of the fair market
value of the property.  It attached a May 25,
2010, Order in Aid of Judgment directing
Defendants Children of Rehuher off the
subject property.
  

The Children of Rehuher, represented
by Maria Rehuher, filed an Answer on
September 9, 2010.  In it, Rehuher states as an
affirmative defense that Plaintiff did not pay
what she considers to be just compensation for
the property.  Rehuher also states that
condemning Cadastral Lot No. 048 F 07 will
render their land located north and northwest
of the dam useless.  

Prior to trial, the parties filed a Joint
Pretrial Statement listing the following
stipulated facts.  The Government seeks to
condemn Lot 048 F 07C, which is a portion of

land described as Cadastral Lot No. 048 F 07.
Cadastral Lot No. 048 F 07 contains the water
collected at the dam the Government built on
the southern end of the lot, described as Lot
048 F 07C, but also Lots 048 F 07B
(consisting of 70 square meters) and 048 F
07D (consisting of 507 square meters),
because the condemnation reduced the value
of these lots.  The parties agreed that the real
property is valued at $5.00 per square meter.
Thus, the appraised value of Lot 048 F 07C is
$6,355.00 without considering the water, and
$7,290.00 taking into account the value of the
water.  

Following a half-day trial, the Court
requested the parties to file briefs on two legal
issues arising from trial.  Those issues are (1)
who owns the water in the subject land of this
condemnation proceeding; and (2) whether the
government must also take the remaining two
lots, 048 F 07D and 048 F 07B.  This Decision
resolves these issues.1

The Government presents two
arguments that it owns the water.  First, it
argues that the Constitution provides that the
state owns the water.  See ROP Const., art. I,
§ 2 (“Each State shall have exclusive
ownership of all living and non-living

  Despite the Court’s July 20, 2011, deadline for1

filing briefs, Defendants filed a Supplement to
Oral Closing Argument on July 25, 2011.  In it,
Defendants request that the Court award 3%
annual interest rather than the 1.7% annual
interest the parties stipulated to in their Joint
Pretrial Statement.  They also request that the
Court award them attorney fees and other
expenses.  The request for 3% interest is denied
because the parties are bound by their stipulation,
and the request for attorney fees is denied because
NSGPL No. 10-30 provides only for payment of
costs, not attorney fees.
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resources, except highly migratory fish, from
the land to twelve (12) nautical miles seaward
from the traditional baselines; provided,
however, that traditional fishing rights and
practices shall not be impaired.”).  That
argument fails.  The Constitution provides that
the states own everything “from the land” to
12 miles seaward.  That does not mean that
the states own everything on the land.  If it
did, as Defendants note, that would mean that
no private property exists in Palau.  That is
simply not the case, so the Government’s
constitutional argument fails.  

Second, the Government argues that
because it built the dam inside the
Defendants’ land and routed it into the dam,
the Government owns the water.  In support,
Salvador cites an exception to the general rule
that waters normally belong to the owner of
the land, that “the proprietor of a dam may use
the ponded water for his own purposes . . . .
As between the owner of the pond and the
landowner, it is the duty of the former to
exercise his rights in a reasonable manner, and
to exercise due care to cause no unnecessary
injury to the latter.”  78 Am. Jur. 2d Waters  
 § 256.  According to the Government, it built
the dam and brought the water to the land, so
Defendants never owned the water and should
not be paid for it. 

The Children of Rehuher respond that
they own the water.  They contend that
because the water is on their land, they own it
and should receive compensation for it,
regardless of the fact that the Government
created the water.  They correctly point out
that the Government’s citation to United
States law was incomplete, namely, that
“[w]here a lake or pond is wholly man-made
or ‘artificial,’ the record titleholders own the

waters and all life within them . . . whether the
lake or pond has been built for commercial
drainage, recreation or aesthetic reasons.”  Id.

[1, 2] The general rule for compensation is
that the date of filing a declaration of taking
fixes the time of taking and valuation of the
property.  26 Am. Jur. 2d Eminent Domain  
§ 114.  In instances where “the power of
eminent domain is effected by enactment of a
statute, the time of the taking and valuation is
the effective date of the statute, not the time
an appraisal is made.”  Id.  When the
government condemns privately owned water,
it must provide just compensation.  26 Am.
Jur. 2d Eminent Domain § 186 (“The waters
of a private pond or private watercourse are
private property and cannot be taken for
public use without compensation.”).

Based on these principles and the
parties’ arguments, the Children of Rehuher
own the water.  Ngarchelong’s condemnation
statute was not effective until July 6, 2010, so
that is the effective date of the taking here.
Well before that time, in the 1980s, the
Government constructed the water dam which
has become the main water source for the
people of Ngarchelong State, with the
exception of Ollei Hamlet residents.  The
Government did not have the authority to
condemn the land at that point.  

In 2003, a stipulated judgment was
entered, where the parties agreed that the
Government would pay $40,000 to the
Children of Rehuher “to fully compensate the
Rehuher family for Ngarchelong State’s
occupation and use for public water reservoir
purposes . . . from December 1986 through
August 26, 2003.”  (Tr. Ex. 10.)  The
stipulated judgment stated that “[t]he Property
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has been adjudged to be owned by the
Rehuher family.”  (Id.)  This payment was for
the use of the land, and did not transfer
ownership.  The Government did not
subsequently purchase or lease the land from
the Children of Rehuher.  Thus, on the
effective date of the taking, July 6, 2010, the
Children of Rehuher still owned the entirety of
the land, including the water the Government
brought to the land, and the proper measure of
compensation includes the value of the water.
 
[3] Turning to the issue of compensation
for the surrounding lots, an owner is entitled
to compensation for the diminution in value of
the remainder of his or her land as a result of
the taking.  26 Am. Jur. 2d Eminent Domain
§ 329.  Specifically, the owner should be
compensated for the “difference between the
fair market value of the entire tract
immediately prior to the taking and the fair
market value of the remainder immediately
after the taking.”  Id. § 284.  However, [t]here
is no compensation due as severance damages
where a partial taking has no effect on the
market value of the remainder.”  Id.  

The Children of Rehuher presented
two witnesses to support their position that
they deserve compensation for Lot Nos. 048 F
07B and 048 F 07D.  They called Jackson
Henry, an expert witness in eminent domain
practice in Guam.  He testified that in Guam,
the practice in eminent domain proceedings is
to condemn the remaining land out of fairness.
He stated that the parties should do that here
as well.  Also, Maria Rehuher testified that as
a result of the taking, Lot 048 F 07D is useless
or has diminished in value.  She also testified
that because Lot 048 F 07B is only 70 square
meters, it is of no value.  

On the other hand, the Government
argues that it should not have to pay for Lot
048 F 07B because Maria Rehuher agrees that
the lot is unusable and has little or no value.
As to Lot 048 F 07D, the Government points
out that Maria Rehuher admitted that she still
can use the lot for gardens or small houses,
and that the Children of Rehuher can still
access it from both sides.  Therefore,
according to the Government, the taking does
not affect the value of Lot 048 F 07D.  

The Government should not pay the
value of either lot.  As to Lot 048 F 07B,
which is only 70 square meters, the evidence
does not show that the land had value before
the Government came to the property.  Thus,
the Government argues that it has no value
that the Government must pay for.  See 26
Am. Jur. 2d Eminent Domain § 284.  As to
Lot 048 F 07D, the evidence showed that the
Children of Rehuher can still access the land
and can still make use of the land.  That does
not automatically mean that the fair market
value of the land has not changed as a result of
the dam.  However, the Children of Rehuher
did not present evidence that the fair market
value of that land changed as a result of the
taking.  Thus, given that they can still access
the land, build on the land, and use the land,
the Court is not persuaded that the value of the
land changed.  

Having resolved those issues, the
Court concludes the following: (1) the
Children of Rehuher are entitled to the
appraised value of the land including the value
of the water, which is $7,290.00; and (2) as
Lots 048 F 07B and 048 F 07D did not change
as a result of the taking, the Government need
not compensate the Children of Rehuher for
the fair market value of those lots.
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GEORGE NGIRARSAOL, ERNEST
TONY NGIRARSAOL, JEFF

NGIRARSAOL, and KENNETH
NGIRARSAOL EMERY,

Appellants,

v.

HANPA INDUSTRIAL
DEVELOPMENT CORPORATION and

SOON SEOB HA,
Appellee.

CIVIL APPEAL NO. 10-048
Civil Action No. 10-041

Supreme Court, Appellate Division
Republic of Palau

Decided: September12, 2011

[1] Appeal and Error:  Clear Error

The trial court’s finding of fact concerning
whether a party has proven damages to a
reasonable degree of certainty is reviewed
under the clearly erroneous standard.

[2] Contracts:  Unjust Enrichment

A person unjustly enriched at the expense of
another is required to make restitution to the
other.

[3] Contracts:  Implied Contracts

The doctrine of quantum meruit permits
restitution in the absence of an express
contract.

[4] Appeal and Error:  Remand

Remand is appropriate when the appellate
court lacks sufficient information as to the
trial court’s factual findings or credibility
determinations.

Counsel for Appellants: Carlos Hiros Salii
Counsel for Appellees: Clara Kalscheur

BEFORE: ARTHUR NGIRAKLSONG, Chief
Justice; KATHERINE A. MARAMAN, Part-
Time Associate Justice; and RICHARD H.
BENSON, Part-Time Associate Justice.  

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellants George Ngirarsaol, Ernest
Tony Ngirarsaol, Jeff Ngirarsaol, and Kenneth
Ngirarsaol seek review of the Trial Division’s
Judgment and Decision denying their request
for back rent from Appellees Hanpa Industrial
Development Corporatino and Soon Seob Ha.1

For the following reasons, we remand this
matter to the Trial Division for further
proceedings.
 

BACKGROUND

This dispute is about whether
Appellees owe Appellants back rent because
Appellees used Appellants’ property as
support for a lean-to on Appellees’ rented
property.  This appeal resolves whether the

  Appellants request oral argument.  After1

reviewing the briefs and record, the Court finds
this case appropriate for submission without oral
argument.  ROP R. App. P. 34(a) (“The Appellate
Division on its own motion may order a case
submitted on briefs without oral argument.”).
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trial court properly found that Appellants did
not prove damages.  

Appellants George Ngirarsaol, Ernest
Tony Ngirarsaol, Jeff Ngirarsaol, and Kenneth
Ngirarsaol Emery (collectively “Ngirarsaols”)
brought suit against Appellees Hanpa
Industrial Development Corporation and Soon
Seob Ha, President and part owner of Hanpa
(collectively “Hanpa”).  The Ngirarsaols
claimed that Hanpa used part of the NCB
without paying rent, interfering with the
Ngirarsaols’ full and peaceful use and
enjoyment of the NCB.  Their complaint
sought back rent, interest, punitive damages,
reasonable attorney fees, court costs, and an
order evicting Hanpa from the property.

Following trial, the court made the
following findings of fact.  Techemding Clan
owns Lot K-119.  The children of George and
Ikrebai Ngirarsaol have a lifetime use right of
the residential portion of the common wall
structure located on Lot K-119, as well as
eleven feet along the northern lot boundary.
Ngirarsaol Commercial Building (“NCB”) is
the structure on Lot K-119.  

In 1987, Hanpa entered into a ten-year
lease agreement with George Ngirarsaol to
rent NCB.  Hanpa agreed to pay Ngirarsaol
$1,000 a month for the first five years and
$1,200 a month for the last five years of the
lease.  Under the agreement, Hanpa could
make improvements that would remain with
NCB at the end of the lease.  

Later in 1987, Hanpa was interested in
expanding the use of the space.  Because the
property belonged to Techemding Clan, Ha
approached R.E. Udui as representative of the
clan.  Ha thereafter entered into an agreement

with R.E. Udui, where Udui would build an
addition to the NCB that Hanpa could use
during the NCB lease.  That addition did not
change the terms of the lease.

Ha and Ngirarsaol did not enter into a
new lease agreement until 2000, when they
entered into a five-year lease agreement.  This
agreement increased rent to $2,500 per month,
and expanded the property covered by the
lease.  The lease provided that Ha promised to
return the building in “the same condition and
state of repair [as] when [Ha] took possession
of the premises,” permitting normal wear and
tear.  Ha provided a $5,000 security deposit.
In October, 2005, they entered into a third
lease agreement, maintaining the same rent
but increasing the rental property.  This lease
included the same term regarding the
condition of the property, permitting normal
wear and tear, but Ha did not provide a new
security deposit. 

On June 13, 2007, Ha gave notice of
his intent to move out of the premises in sixty
days.  Ha moved to property owned by Ingeaol
Clan that shared a border with the
Techemding Clan land.  Ha built a lean-to on
the property for additional storage space.  The
lean-to’s roof was supported by the extension
of the NCB.  However, at the time of trial, Ha
had built supports for the lean-to on his rental
property.  

Ha wrote a letter to Ngirarsaol asking
for a final review of the premises on
September 12, 2007.  Ngirarsaol responded
that major repairs were needed, and on
January 29, 2008, wrote a letter stating that
Hanpa owed two years’ rent for the wall, in
addition to the cost of lost or broken items
from the rental property.  Ha responded only
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to Ngirarsaol’s statements about the lost or
broken items, offering to pay $940.00.  His
letter to the Ngirarsaols did not acknowledge
the wall rental.  Ngirarsaol’s requests for the
wall rental–at $500 per month–continued.  At
trial, the Ngirarsaols’ position was that the
$500 figure corresponded to the property
Hanpa stored under the lean to and the value
of the use of the wall.  They sought a total of
$29,000 in back rent and damages to NCB
beyond the usual wear and tear permitted in
the leases. 

Based on those facts, the court made
the following conclusions.  As to the back
rent, the court first concluded that there was
no question that the NCB and the addition to
the NCB are within the Ngirarsaols’ right of
use on Techemding Clan’s land.  Next, the
court concluded that Hanpa’s lean-to did
encroach on the Ngirarsaols’ property, but that
the Ngirarsaols did not prove that they were
owed back rent for Hanpa’s use of the wall.
The court acknowledged that it may award
monetary damages for diminution in value,
require restoration of damaged property or
land, or order compensation for diminution in
the value of the land or lost of the land’s use
for specific purpose.  1 Am. Jur. 2d Adjoining
Landowners § 77.  But it did not award
damages because the Ngirarsaols did not show
that the lean-to constituted a nuisance or
damaged or diminished the value of the wall
or any part of the NCB.  Further, the
Ngirarsaols provided no legal authority
supporting the general proposition that a
landowner is owed rent where his or her
neighbor shared a wall to no one’s detriment.

Turning to damages to the NCB, the
court measured whether there was normal
wear and tear to the premises over the course

of the twenty-year period of time Hanpa
rented the property.  The court held that Ha
conceded that the damage to the premises was
beyond normal wear and tear when he offered
to pay $940.00 for a portion of the items that
Ngirarsaol listed as lost or broken.  And it
accepted Hanpa’s amount of damages over the
Ngirarsaols’ proffered damages of $21,172.90
because the Ngirarsaols did not provide the
court with evidence to rebut the amount of
damages Hanpa presented.  

In the end, the Trial Division awarded
the Ngirarsaols $940.00 for damages incurred
to the property beyond normal wear and tear,
awarding no pre-judgment interest, but
permitting post-judgment interest at the rate of
9%.  The Trial Division also concluded that
Hanpa’s lean-to may not use the NCB wall for
support, and that the lean-to must be moved if
it is supported at all by the NCB addition wall.
However, the court held that Ngirarsaols’ did
not prove damages, denying the request for
back rent.  The Ngirarsaols appealed this
decision only as to the back rent.

STANDARD OF REVIEW

[1] We review the trial court’s conclusions
of law de novo.  Wong v. Obichang, 16 ROP
209, 212 (2009).  The trial court’s finding of
fact concerning whether a party has proven
damages to a reasonable degree of certainty is
reviewed under the clearly erroneous standard.
Palau Marine Indus. Corp. v. Seid, 11 ROP
79, 81 (2004).  Under this standard, the
findings of the lower court will only be set
aside if they lack evidentiary support in the
record such that no reasonable trier of fact
could have reached that conclusion.  Roberts
v. Ha, 13 ROP 67, 70 (2006).
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DISCUSSION

The Ngirarsaols present one issue on
appeal: whether the Trial Division erred in
concluding that they are not entitled to the
$29,000 in back rent they seek.  The
Ngirarsaols assert that the Trial Division erred
in denying back rent, which they are entitled
to under the theory of quantum meruit. 

[2, 3] The Ngirarsaols presented the quantum
meruit argument in its pre-trial and post-trial
briefs.  “A person who has been unjustly
enriched at the expense of another is required
to make restitution to the other.”  See
Restatement (First) Restitution § 1 (1937).
The doctrine of quantum meruit permits
restitution in the absence of an express
contract.  ROP v. Reklai, 11 ROP 18 (2003);
State of Truk v. Aten, 8 TTR 631 (1988).

[4] Despite the Ngirarsaols’ arguments at
trial, the Trial Division did not discuss the
quantum meruit theory of recovery, focusing
instead on whether they proved damages.  It
appears that the Trial Division rejected this
argument, but the record before us does not
indicate why.  Remand is appropriate where
the Appellate Court lacks “sufficient
information as to the trial court’s factual
findings or credibility determinations.”
Beouch v. Sasao, 16 ROP 116, 119 (2009).
As the record does not contain factual findings
relating to quantum meruit recovery of back
rent, we remand this matter so the Trial
Division may clarify its holding.

CONCLUSION

The Ngirarsaols have not shown that
the Trial Division erred in denying their
request for back rent.  However, as the Trial

Division did not state its reasons for denying
back rent, we REMAND this issue to the
Trial Division for further proceedings
consistent with this Opinion.
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MADELINE NGIRAIDONG, SUREOR
NGIRAILEMESANG, URRIIK

NGIRAILEMESANG, NGERBUNS
NGIRAILEMESANG, and OLGAEL

NGIRAILEMESANG,
Appellants,

v.

KOROR STATE GOVERNMENT,
KOROR STATE PUBLIC LANDS

AUTHORITY,
Appellees.

CIVIL APPEAL NO. 10-041
Civil Action No. 09-111

Supreme Court, Appellate Division
Republic of Palau

Decided: September 12, 2011

[1] Property:  Lease

One cannot convey interests in land that one
does not own title, rights, or interest in.

[2] Property:  Lease

A lessee cannot challenge a lessor’s title to
property or claim that a third party has
superior title.

Counsel for Appellant:  Roman Bedor
Counsel for Appellees Koror State
Government, Koror State Public Lands
Authority:  Mark P. Doran 
Counsel for Appellee Koror State Public
Lands Authority:  Mark Jerperson

BEFORE: KATHLEEN M. SALII, Associate
Justice; KATHERINE A. MARAMAN, Part-

Time Associate Justice; and RICHARD H.
BENSON, Part-Time Associate Justice.  

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellants Madeline Ngiraidong,
Sureor Ngirailemesang, Urrik Ngirailemesang,
Ngerbuns Ngirailemesang, and Olgael
Ngirailemesang seek review of the Trial
Division’s September 30, 2010 Decision that
concluded, among other things, that the lease
between the Koror State Public Lands
Authority and Appellants is enforceable.  For
the following reasons, we AFFIRM the Trial
Division.

BACKGROUND

This case concerns the lease of Lot No.
41023, property on Arakabesan Island.  In
1962, the Trust Territory Government
quitclaimed all claims to Arakabesan
Island–with the exception of two
“Government Retention Areas”–to eight clans.
In 1985, the Ngarkabesang Hamlet Council of
Chiefs issued a lease to Francisco
Ngirailemesang for Lot No. 41023.  Then, on
July 19, 1991, the Koror State Public Lands
Authority (“KSPLA”) and Francisco
Ngirailemesang entered into a twenty-five
year lease for the same property.  The lease
permitted commercial activities, specifically
providing that Francisco may operate a
restaurant, marina, gift shop, or space rental
on the property.  Under the agreement, rent of
$2,125 to $2,583 per year would be due from
1991 until 2011, along with gross receipts rent
of 1% from the businesses.  The agreement
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also provided that KSPLA could enter the
property if Francisco abandoned it, failed to
pay rent properly, or failed to abide by any
other condition of the lease.  The terms of the
agreement required KSPLA to issue notice of
the breach.  Thirty days after issuing notice it
could collect money or move to enforce the
agreement, and ninety days after issuing notice
KSPLA could repossess the property.  

After Francisco died in 1996, his
family, Appellants herein, became the legal
owners of Francisco’s properties.  In 1998,
KSPLA issued a new lease naming Appellants
as lessees.  Under the new lease, annual rent
was set at $12,621, 2% of gross receipts, and
past due rent would accrue interest at 12% and
a late fee of 5% of the rent.  The new lease
included the same notice terms KSPLA must
follow in the event of default.  

On September 23, 2005, after
Appellants had not paid rent for a long period
of time, KSPLA sent a “Notice of Commercial
Lease Termination and Default.”  Madeline
Ngiraidong responded in a letter stating that
she had no money, was trying to complete
construction on a building that would provide
income, but had been denied a building permit
on the property.  Despite this correspondence,
Appellants still made no payments, and on
June 2, 2009, KSPLA’s legal counsel wrote to
Madeline informing her of termination and
attaching the 2005 letter.  Madeline testified at
trial that she did not receive the letter.  After
that date, KSPLA or KSG employees entered
the property and bulldozed some portions of
it, and Appellants thereafter brought suit
against KSG, claiming that KSG and its
employees trespassed on their property and
seeking damage to the rental property.

KSG joined KSPLA, and KSPLA filed
a counterclaim seeking ejectment and
damages for back rent, interest, penalty fees,
and costs of maintaining the property.
Appellants responded that KSG and KSPLA
had no rights to the land because it belongs to
the Council of Chiefs pursuant to the 1962
Settlement Agreement with the Trust Territory
Government.  

After denying Appellants’ motion for
summary judgment and KSG and KSPLA’s
motion to dismiss, the Trial Division held a
trial to resolve whether Appellants were
lawful lessees, whether KSPLA and KSG
trespassed upon Appellants’ land, and whether
KSPLA has a right to the leased property.  The
court explicitly stated that it would not
consider the validity of the lease between
Appellants and the Council of Chiefs.  

The court thereafter held a trial,
finding that the 1998 agreement between
Appellants and KSPLA was valid.  It held that
Appellants violated the agreement in failing to
pay rent, but that KSPLA did not enter the
property pursuant to the agreement’s terms.
The court reasoned that KSPLA’s termination
was not effective because KSPLA rescinded
the 2005 notice of termination in responding
to Madeline Ngiraidong’s correspondence,
and the court was convinced by evidence at
trial that Madeline never received the 2009
termination letter.  Thus, KSPLA and KSG
were not entitled to ejectment or damages.
However, the court noted that KSPLA had the
right to issue proper notice, and then wait the
required time periods before enforcing the
termination and repossessing the property. 
As to Appellants’ request for monetary
damages, the court held that they did not
prove damage to a reasonable degree of
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certainty.  

The Trial Division also considered
Appellants’ argument that KSPLA did not
have the right to enforce the 1998 agreement
because the 1962 Settlement Agreement and
1985 lease agreement between Francisco and
the Chiefs precluded enforcement of the
KSPLA agreement.  The court disagreed,
reasoning that the 1962 Settlement Agreement
returned only the land that had been
transferred to the Japanese by the clans or
their representatives.  See Torul v. Arbedul, 3
TTP 486, 491 (1968) (stating that the
settlement agreement “must be construed to
restore the rights in the lands to those who had
acquired such rights directly or indirectly from
or under any of the clans named and who last
held these rights prior to transfer of a
particular part of land to Japanese interests . .
. .”).  Thus, the transfers did not occur
automatically in 1962, and clans would have
to claim the land at the proper time.  Because
Appellants did not provide evidence of clan
ownership, the court did not make a finding
about whether the 1998 lease is invalid
because KSPLA and KSG lack title.

The court alternatively reasoned that
Appellants, as lessees of property, are
estopped from challenging the validity of
KSPLA’s title to the land and arguing that a
third party has better title to the land.  See 49
Am. Jur. 2d Landlord and Tenant §§ 764, 777.
The court noted that this Court has applied
this principle in quiet title proceedings, and so
the same should apply to Appellants and
KSPLA’s situation.  Aguon v. Aguon, 5 ROP
Intrm. 122, 129 (1995) (“One cannot defeat a
quiet title bill by showing that complainant’s
claim or interest, otherwise sufficient to
support the bill, is subject to superior rights in

third persons who are not parties to the suit.”).

The Trial Division thus denied
Appellants’ requests for declaratory judgment
that the lease is void, compensatory damages
for the destroyed property, and attorneys fees.
The court also denied KSPLA’s request for
ejectment, declaratory relief and compensatory
damages, adding that Appellants have violated
the 1998 lease and KSPLA may follow the
requirements for lease termination to obtain
ejectment and the monetary damages it seeks.
Finally, it held that KSPLA failed to show
damages it sought related to cleaning up the
rental property.  This appeal followed.  

STANDARD OF REVIEW

We review the trial court’s conclusions
of law de novo.  Wong v. Obichang, 16 ROP
209, 212 (2009). 

DISCUSSION

[1] Appellants bring one issue on appeal:
whether the Trial Division erred in enforcing
KSPLA’s rights under  its lease agreement
with Appellants, and estopping Appellants
from challenging it.  Appellants sole
contention is that KSPLA lacks an ownership
interest and thus could not lease the property.
They cite authority for the proposition that
KSPLA cannot convey interest in land that it
does not hold title, rights, or interest in.  See
Edeyaoch v. Timarong, 7 TTR 54, 60 (1974);
Thomas v. TTPI, 8 TTR 40 (1979); Beans v.
Mesechebal, 8 TTR 107 (1980); Rechucher v.
Ngiraked, 10 ROP 20 (2002).  

[2] Appellants acknowledge that none of
the cases cited involve a lessee attacking a
lessor’s ownership of the property.
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Nevertheless, they contend that the law is
clear that one must own land to convey any
interest, and because KSPLA has no
ownership interest, the lease is void.
However, as the trial court noted and
Appellants have not attempted to rebut,
Appellants, as lessees, may not challenge
KSPLA’s title to the property or assert that a
third party–here the Council of Chiefs–has
superior title.  49 Am. Jur. 2d Landlord and
Tenant §§ 764, 777.  Appellants present no
authority or argument that this principle
should not apply to the scenario at hand, and
this Court has accepted that one cannot assert
that a third party not involved in the
proceeding has superior title.  See Aguon, 5
ROP Intrm. at 129.  We find no error in the
court’s reasoning.  

CONCLUSION

For the foregoing reasons, we
AFFIRM the Trial Division.

SIMAKO NARUO,
Appellant,

v.

LELAND NARUO,
Appellee.

CIVIL APPEAL NO. 10-043
Civil Action No. 09-144

Supreme Court, Appellate Division
Republic of Palau

Decided: September 12, 20111

[1] Courts:  Docket Management

Courts have broad discretion in setting their
calendar and managing civil proceedings.

[2] Courts:  Judicial Bias

A litigant alleging judicial bias bears a heavy
burden. 

[3] Courts:  Judicial Bias

Adverse rulings against a litigant are
insufficient to establish a judge’s bias or
prejudice against that litigant.

Counsel for Appellant:  J. Uduch Sengebau,
Senior
Counsel for Appellee:  Pro Se

BEFORE:  ARTHUR NGIRAKLSONG,
Chief Justice; ALEXANDRA F. FOSTER,

  Upon review of the briefs and the record, the1

panel finds this case appropriate for submission
without oral argument pursuant to ROP R. App. P.
34(a). 
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Associate Justice; KATHERINE A.
MARAMAN, Part-Time Associate Justice.

Appeal from the Court of Common Pleas, the
Honorable HONORA E. REMENGESAU
RUDIMCH, Senior Judge, presiding.

PER CURIAM:

Appellant, Simako Naruo (“Simako”)
appeals the findings of fact and judgment
issued by the Court of Common Pleas in favor
of Appellee, Leland Naruo (“Leland”).  For
the reasons set forth below, we AFFIRM.

BACKGROUND

At issue are certain personal
possessions of the late Naruo Ngirngemeusch,
also known as Naruo Robert (“Naruo”).
Specifically, the parties are fighting over (1) a
vehicle, (2) a boat, (3) a tool box with tools,
(4) a fish finder, (5) a chainsaw, (6) a boat
propeller, and (7) a fishing net.   Simako,2

Naruo’s surviving spouse, filed a petition to
settle Naruo’s estate on September 30, 2009,
in which she requested that all of the
possessions be transferred to her.  In response,
Leland, an adopted child of Naruo, filed a
claim stating that under customary law he is
the rightful heir to all of the possessions at
issue.  

After several continuances, the Court
of Common Pleas set a hearing in the matter
for April 6, 2009.  On the day of the hearing,
Leland filed a “motion to vacate hearing” and
requested an additional sixty days to attempt

to resolve the matter out of court.  Leland did
not appear at the hearing, but his counsel was
present.  After hearing argument from the
parties regarding the motion, the court denied
the motion and permitted the hearing to go
forward.  The court then stated that while the
motion to vacate was denied, it would set
another hearing date so that Leland may have
the opportunity to present his case.  

The court heard testimony and
argument by the parties on April 6, 9, and 16,
2009.  Cleophas Roberts (“Cleophas”),
Naruo’s brother, testified that he was in
charge of the eldecheduch following Naruo’s
death.  At the eldecheduch, Cleophas stated
generally that Naruo’s properties will pass to
his surviving wife (Simako) and children.  He
made no individual distribution of the
properties at that time; however, both
Cleophas and Simako testified that Naruo
wanted his vehicle to pass to his eldest
daughter, Naemi.  In contrast, Leland testified
that Naruo wanted the vehicle, along with all
of the other items, to pass to him (Leland)
because they are traditionally male belongings
and he is Naruo’s only son.

Leland called Demei Otobed to testify
as an expert on Palauan custom.   Otobed3

stated that the distribution of a decedent’s
property is to be determined at the
eldecheduch.  If someone argues that the
intentions of the decedent with regard to the
distribution of assets differ from what was
said at the eldecheduch, the statement at the
eldecheduch prevails.  Otobed also testified
that another customary manner for distribution
of a decedent’s property is based on whether

  The lower court noted that the Estate included2

money from Naruo’s bank account, but
distribution of this money was not challenged by
the parties and is therefore not at issue on appeal.

  The parties stipulated that Otobed was an expert3

on Palauan custom and Simako declined to call
her own expert witness. 
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the property at issue is traditionally considered
male or female property.  For instance, items
that are traditionally considered male property,
such as land, chainsaws, and canoes, generally
pass to the male children.  Similarly, items
traditionally considered female property, such
as taro patches, generally pass to the female
children.  According to Otobed, even if it is
directed at the eldecheduch that the decedent’s
property shall pass to “the surviving wife and
children,” items that are traditionally
considered male property go to the male child,
if there is one. 

In its Findings of Fact and Judgment,
the court concluded that although Roberts
directed that Naruo’s property go to his
surviving wife and children, the items at issue
belong to Leland.  The court found that the
vehicle, boat, tool box, fish finder, chainsaw,
propeller, and fishing net are traditionally
considered male property, and that Otobed
presented clear and convincing evidence that
under Palauan custom, such properties are to
pass to the male child under the unique
circumstances of this case.  Simako now
appeals.

STANDARD OF REVIEW 

We review the Court of Common
Pleas’s conclusions of law de novo.  Chun v.
Liang, 14 ROP 121, 122 (2007) (citing Cura
v. Salvador, 11 ROP 221, 222 (2004)).
Factual findings are reviewed under the
clearly erroneous standard.  Id.  The factual
findings of the lower court will be set aside
only if they lack evidentiary support in the
record such that no reasonable trier of fact
could have reached the same conclusion.  Id.
at 122-23.  Where there is a challenge to the
trial court’s discretionary decisions, we

employ an abuse of discretion standard.   See
Ngoriakl v. Gulibert, 16 ROP 105, 107
(2008).  A trial court’s discretionary decision
will be overturned only if the decision was
“‘arbitrary, capricious, or manifestly
unreasonable,’ or because ‘it stemmed from an
improper motive.’” Id. (quoting W. Caroline
Trading Co. v. Philip, 13 ROP 28, 30 (2005)).
 

ANALYSIS

Simako presents two issues on appeal.
First, she asserts that the Court of Common
Pleas erred in allowing Leland to present his
case after it denied his motion to vacate the
April 6, 2009, hearing.  Second, Simako
asserts that the court’s decision to award the
items at issue to Leland was not supported by
the evidence.  These issues are addressed in
turn. 

I.  The Court of Common Pleas did not err
in permitting Leland another opportunity
to present his case.

Simako first contends that because
Leland failed to show good cause to support
his motion to vacate the April 6, 2009,
hearing, the court committed reversible error
by providing him another opportunity to
present his case.  Relatedly, she asserts that
the court demonstrated bias in favor of Leland
because it continued the hearing to April 9,
2009, even though Leland failed to show good
cause for his absence at the April 6, 2009,
hearing.  According to Simako, the court
should have entered judgment in her favor
after the April 6, 2009, hearing since Leland
failed to rebut the evidence presented at that
hearing. 

Simako’s contention that the denial of
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the motion to vacate the April 6, 2009, hearing
somehow barred the court from setting
another hearing is untenable.  Here, the court
heard argument on Leland’s motion and
ultimately ruled in Simako’s favor.  It found
that the ground asserted in the motion—that
additional time was needed to settle the
matter—was without merit.  The court also
rejected Leland’s counsel’s oral statement that
matters should be postponed because she is
having difficultly communicating with her
client.  The next question for the court was
how to proceed given that Leland was in
Peleliu and apparently unable to obtain
transportation to the hearing.  After hearing
from Leland’s counsel, the court concluded
that Leland did not present good cause for his
failure to appear, and as a consequence he
“waived his right to be present for th[at]
particular hearing.”  The court explained that
it would permit Leland the opportunity to
present his case at a later date because “it
appears . . . that he did not get notice . . . [of]
the hearing early enough.”  The court then
stated that there seemed to be a lack of
communication between Leland and his
counsel, and that it would be unfair under the
circumstances to punish a party due to the
inefficiency of his counsel.   

[1] Courts have broad discretion in setting
their calendar and managing civil proceedings,
see First Commercial Bank v. Mikel, 15 ROP
1, 2 (2007), and nothing in the record
indicates that the court abused its discretion by
setting another hearing date under the
circumstances.  The cases cited by Simako in
support of her claim, Masang v.
Ngerkesouaol, 13 ROP 51, 53 n.1 (2006)
(discussing ROP R. App. P. 4(c)), and
Pamintuan v. Republic of Palau, 14 ROP 189,
190 (2007) (addressing appellant’s excuses for

failure to file timely notice of appeal) concern
application of the rules of appellate procedure
and are wholly distinguishable from the facts
at hand. Without more, Simako’s argument on
this point fails.

[2, 3] Simako’s related argument that the
court demonstrated bias by permitting Leland
an opportunity to present his case also fails.  A
litigant alleging judicial bias bears a heavy
burden.  See Idid Clan v. Demei, 17 ROP 221,
223 (2010) (citing 46 Am. Jur. 2d Judges
§ 200).  Here, Simako alleges bias based on an
adverse ruling.  “Adverse rulings against a
litigant . . . are insufficient to establish a
judge’s bias or prejudice against that litigant.”
See Labarda v. Republic of Palau, 11 ROP 43,
47 (2004) ((citing Illinois v. Neumann, 499
N.E.2d 487, 492 (Ill. Ct. App. 1986)).  See
also 46 Am. Jur. 2d Judges § 131, 147 (2006)
(noting that alleged judicial bias must stem
from an extrajudicial source and adverse
rulings are insufficient).  Simako provides no
legal authority to support her scant allegation
of bias, and we decline to interpret
undeveloped arguments or conduct legal
research for the parties.  See Idid Clan, 17
ROP at 229 n.4

II.  The Court of Common Pleas did not err
in awarding property to Leland.

Next, Simako contends that the court’s
award of property to Leland was inconsistent
with evidence of custom presented at the
hearing.  “The existence of a claimed
customary law is a question of fact that must
be established by clear and convincing
evidence and is reviewed for clear error.”
Koror State Pub. Lands Auth. v. Ngirmang, 14
ROP 29, 34 (2006) (citing Masters v. Adelbai,
13 ROP 139, 141 (2006)).  “The trial court's
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findings as to a custom's terms, existence, or
nonexistence are reviewed for clear error.”
Ngiraswei v. Malsol, 12 ROP 61, 63 (2005).

 

The parties agree that custom governs

the distribution of Naruo’s personal

possessions, and they agree that Cleophas was

authorized to direct the distribution of Naruo’s

possessions at the eldecheduch.  However,

Simako contends that according to the

evidence of custom presented by Otobed,

Cleophas’s statement at the eldecheduch that

Naruo’s property goes to his surviving wife

and children, together, is final.  According to

Simako, because Leland was not specifically

given property at the eldecheduch, the court

committed reversible error by awarding him

the items at issue.

  Upon review of the record, we cannot

conclude that the lower court clearly erred.

While Otobed indeed testified that the

distribution of a decedent’s property at an

eldecheduch is considered final, he also

testified that Palauan custom recognizes

another manner of distribution based on

whether the property is traditionally

considered male or female property.

According to Otobed, in rare instances when

a dispute arises after the decedent’s personal

properties have been distributed generally to

the surviving wife and children, the properties

go to individual family members based on

whether the property at issue is traditionally

owned by males or females.  

The lower court found Otobed’s

testimony to be clear and convincing evidence

of applicable customary practices.  It also

noted that there was no dispute that a vehicle,

boat, tool box, fish finder, chainsaw, boat

propeller, and fishing net are traditionally

considered male properties.  Applying

Otobed’s testimony regarding customary

distribution to the facts of the case, the court

concluded that the items at issue went to

Leland as Naruo’s only male child.  Inasmuch

as this conclusion is supported by evidence in

the record, it will not be disturbed.  See
Dokdok v. Rechelluul, 14 ROP 116, 119
(2007) (“If the trial court’s findings as to
custom are supported by such relevant
evidence that a reasonable trier of fact could
have reached the same conclusion, they will
not be disturbed on appeal unless the Court is
left with a definite and firm conviction that a
mistake has been committed.” (citing
Omenged v. United Micronesia Dev. Auth., 8
ROP Intrm. 232, 233 (2000)) See also
Ngirmang, 14 ROP at 34 (“[W]here there are
two permissible views of the evidence as to
proof of custom, the fact finder’s choice
between them cannot be clearly erroneous.”
(citing Saka v. Rubasch, 11 ROP 137, 141
(2004)).

Finally, Simako briefly contends that
the only basis for Leland’s claim, as stated on
his “Notice of Objection to Assets Claimed by
Petitioner,” is that he was awarded Naruo’s
property at the eldecheduch.  She goes on to
assert that because Naruo’s property was
distributed generally to his surviving wife and
children, the court should have denied
Leland’s claim.  

This argument is not persuasive.
Leland’s Notice of Objection states that an
eldecheduch was held, and that Naruo’s assets
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were conveyed to him “pursuant to customary
law.”  (See Appellant’s Br. Appx. 2 “Notice of
Objection to Assets Claimed by Petitioner”.)
As discussed above, the evidence supports the
court’s determination that under the unique
circumstances of this case (including what
was said—or not said—at the eldecheduch),
Naruo’s properties go to Leland pursuant to
Palauan custom.  Simako points to no legal
authority to support her position, and without
more, it is rejected.

CONCLUSION

For the reasons stated, the judgment of
the Court of Common Pleas is AFFIRMED.

JACKSON NGIRAINGAS,
Appellant,

v.

OBAKLECHOL KUNIWO
NAKAMURA,

Appellee.

CIVIL APPEAL NO. 10-031
Civil Action No. 08-204

Supreme Court, Appellate Division
Republic of Palau

Decided: September 13, 20111

[1] Torts:  Defamation

Whether an allegedly defamatory statement is
true or false is a question of fact.

[2] Torts:  Defamation

Whether the evidence in the record is
sufficient to support a finding of actual malice
is a question of law.

[3] Appeal and Error: Standard of
Review; Torts:  Defamation

Judges must independently decide whether the
evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of
any judgment that is not supported by clear
and convincing proof of actual malice.  In
other words, we will engage in limited de
novo review of the record to determine
whether there is sufficient evidence to find

 The panel finds this case appropriate for1

submission without oral argument, pursuant to
ROP R. App. P. 34(a).
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that a statement was made with actual malice.

[4] Torts:  Defamation

To create liability for defamation there must
be a false and defamatory statement
concerning another, an unprivileged
publication to a third party, fault amounting to
at least negligence on the part of the publisher,
and either actionability of the statement
irrespective of special harm or the existence of
special harm caused by the publication.

[5] Torts:  Defamation

When the subject of the statement is not a
private person but a public figure, the requisite
culpability is raised beyond the level of mere
negligence.  Instead, one who publishes a false
and defamatory communication concerning a
public official or public figure in regard to his
conduct, fitness or role in that capacity is
subject to liability, if, but only if, he knows
that the statement is false and that it defames
the other person or acts in reckless disregard
of these matters.

[6] Torts:  Defamation

Falsity of a statement in a defamation action
must be proved by clear and convincing
evidence.

[7] Torts:  Defamation

Reckless disregard exists when there is a high
degree of awareness of probable falseness of
the statement or there are serious doubts as to
its truth. 

Counsel for Appellant:  Salvador Remoket
Counsel for Appellee:  Rachel A. Dimitruk

BEFORE:  KATHLEEN M. SALII, Associate
Justice; KATHERINE A. MARAMAN, Part-
Time Associate Justice; RICHARD H.
BENSON, Part-Time Associate Justice.

Appeal from the Trial Division, the Honorable
ALEXANDRA F. FOSTER, Associate
Justice, presiding.

PER CURIAM:

Appellant Jackson Ngiraingas appeals
an August 4, 2010, Judgment and Decision, in
which the trial court found him liable for
defamation against Appellee Obaklechol
Kuniwo Nakamura.  Specifically, Ngiraingas
claims that the trial court erred in finding that
his statements were false and that they were
made with actual malice.  For the reasons that
follow, we AFFIRM the trial court’s
Judgment and Decision.  

I.  BACKGROUND2

Appellee Obaklechol Kuniwo
Nakamura (“Nakamura” or “Appellee”) is the
President and Chairman of the Board of Belau
Transfer and Terminal Company (“BTTCO”).
He has worked for BTTCO on and off since
1972.  During that time, Nakamura has also
served in various public offices, including two
terms as President of the Republic from 1992
through 2000.  He is also currently a member
of the Peleliu State Legislature.  Appellant
Jackson Ngiraingas (“Ngiraingas” or
“Appellant”) is currently the Minister for
Public Infrastructure, Industry and Commerce.
Before his appointment to this position, he

  The following factual summary has been2

adapted from that set forth in the Trial Division’s
Decision.  The parties do not dispute the court’s
basic factual findings.  
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was a businessman in Koror and Peleliu, an
elected legislator in the Peleliu State
Legislature, and a four-term Governor of
Peleliu.  

On November 21, 2007, Ngiraingas, a
shareholder of BTTCO, sent the first of
several letters to BTTCO, seeking information
about BTTCO’s financial and business
dealings and the personal financial records of
Nakamura.  In a response dated March 8,
2008, BTTCO asked Ngiraingas to use the
correct shareholder request form, informed
him that any requested information concerning
BTTCO had to be cleared by BTTCO’s Board
of Directors, and told him that his requests
concerning Nakamura would not be honored.
Several letters then followed between
Ngiraingas and BTTCO in which Ngiraingas
continued seeking the same materials and
made additional requests; BTTCO reminded
Ngiraingas to properly and completely fill out
the shareholder request form.  

Ngiraingas delivered to Nakamura and
Joseph Kintol, as Secretary of BTTCO, a
completed shareholder request form dated
June 9, 2008.  (Pl.’s Ex. 1.)  In response to a
question about the purpose of his request,
Ngiraingas states:

To find out if BTTCO or
Nakamura’s privately owned
family businesses were ever
used for money laundering
during Kuniwo Nakamura’s 8
years reign as President of the
R e p u b l i c  o f  P a l a u .
Allegations has [sic] surfaced
that Kuniwo Nakamura
received $3,000,000.00 from
the Government of the

Republic of China (Taiwan) as
payment for his signature and
support of Palau’s diplomatic
ties with Taiwan during the
time he was President of
Palau.

Id.  Ngiraingas sent a copy of this letter to
third parties, including Bernadette Carreon, a
reporter for Palau Horizon Newspaper. 
 

On June 10, 2008, Nakamura
responded in writing to Ngiraingas,
demanding that he cease his “libelous and
slanderous actions unless you can provide
evidence supporting your statements and
questions” and warning Ngiraingas that he
would sue him for defamation if Ngiraingas
failed to provide evidence of his accusation
that Nakamura had received a $3,000,000
bribe from Taiwan.  (Pl.’s Ex. 2.)

On June 16, 2008, Ngiraingas
responded in a letter reiterating the allegations
about the purported bribe from Taiwan.  The
letter, directed at Nakamura, states that:

[Y]ou manipulated certain
individuals in Peleliu as well
as the Peleliu State Legislature
to occupy Obaklechol’s seat in
the Legislature.  The only
m o t i v e  b e h i n d  t h i s
arrangement was for you to be
able to control the Legislature
and to attempt to remove me
as Governor so you can put
someone in the Governor’s
office so your Ngedbus [sic]
Island project with the Korean
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investor can be expedited.3

(Pl.’s Ex. 3.)  Ngiraingas provided this letter
not just to Nakamura, but also to third parties
including Bernadette Carreon.4

On July 7, 2008, Nakamura filed this
action against Ngiraingas for defamation and
intentional infliction of emotional distress.  As
to the defamation, Nakamura alleged that
Ngiraingas had defamed him by publishing the
accusations related to: (1) receipt of a
$3,000,000 payment from Taiwan; (2) money
laundering through BTTCO; (3) achieving
status as a millionaire through graft and fraud
while President of the Republic of Palau; and
(4) manipulation to become Obaklechol and
expedite the Ngedebus Island project to earn
millions of dollars.  

A four day trial was held from July 12
to July 15, 2010.  At trial, Ngiraingas did not
deny writing or publishing the letters.  He
contended, however, that each statement was

true or, at least, that he subjectively believed
that each statement was true when he wrote
and published the letters.  The pages that
follow describe the evidence presented at trial
as to each of the statements, except for the
third because the trial court found that
statement to be ambiguous and did not make
any finding as to its truth or falsity,  and5

Ngiraingas does not appeal that finding.

The trial court found that most of the
evidence was uncontested.  Nakamura v.
Ngiraingas, Civ. Act. No. 08-204, slip. op. at
2 (Aug. 4, 2010).  Although Ngiraingas
testified, he did not call anyone else, nor did
he offer any documents to corroborate his
testimony or his defense.

Statement #1

As to the statement regarding the
$3,000,000 bribe, Ngiraingas testified that his
suspicions were aroused in January 2008
when his wife brought to his attention a
posting on the website Okedyulabeluu.
Ngiraingas testified that people post to this
website using aliases, and that a person with
the alias “Boy from Ngetchab” (“Boy”) first
discussed his bitterness at Nakamura’s

 The letter also contained another statement3

questioning how Nakamura managed to become a
millionaire during his career as a public servant.
Because the trial court found that statement to be
ambiguous and did not make any finding as to its
truth or falsity, Appellant does not raise it as an
issue on appeal.  Therefore, we find it
unnecessary to include in this opinion the facts
regarding that statement.

 In this second letter, Ngiraingas’s “cc” list4

includes both the national legislative and judicial
branches, along with the Peleliu State Legislature,
Ambassadors, the Special Prosecutor, the Palau
Bar Association, the Chamber of Commerce, and
the Belau Tourism Association.  The fact that it
was circulated was admitted by written stipulation
of the parties.  Nakamura v. Ngiraingas, Civ. Act.
No,. 08-204, slip. op. at 4 n.3 (Aug. 4, 2010).    

  In its order on Ngiraingas’s motion for summary5

judgment, the trial court found that the third
statement, “Plaintiff, while President of Palau,
used his office to enrich himself and his family or
otherwise engaged in corrupt practices that
resulted in an increase in his or his family
wealth,” was defamatory per se.  However, the
statement presented at trial differed from the one
presented to the court at the summary judgment
stage.  In making its decision, the trial court used
the statement presented at trial. 
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appointment to his chief title, Obaklechol.6

According to Ngiraingas, the Boy felt that the
title had been wrongfully taken from Ngetchab
Clan.  The Boy then stated that Nakamura had
accepted a $3,000,000 bribe from Taiwan
when he was president.  When asked whether
he did anything to confirm the veracity of the
Boy’s story, including posting online
comments or questions to the Boy, Ngiraingas
answered, “I wouldn’t want to spend my time
on that.”  He relied on the accuracy of the
bribe allegation because the Boy seemed to
know what was going on in the Obaklechol
controversy.  However, Ngiraingas said he did
not know the identity of the Boy and failed to
present proof of the website posting.

In response to the bribe allegation,
Nakamura testified that the allegation was
“totally fabricated, untrue, unfounded,
baseless, and . . . nothing but character
assassination.”   

Statement #2

As to the second statement concerning
money laundering, Ngiraingas explained that
if the bribe allegation was true, BTTCO was
the logical place to launder that kind of
money.  According to Ngiraingas, the only
way for him to confirm or deny the allegation
that BTTCO had been used to launder money,
including the $3,000,000 bribe, was to review
BTTCO’s financial information.  BTTCO’s
failure to respond to his many letters
requesting financial information raised his
suspicions about the bribe and money
laundering.  Apart from these suspicions,
Ngiraingas admitted he had no basis for his
claim that Nakamura laundered money
through BTTCO.  

In response to this allegation,
Nakamura called Ruperto Calma, an
independent auditor, who testified to auditing
BTTCO’s finances annually since the late
1980s.  Calma noted not a single indication of
“unusual”  activity during that time.  7

Statement #4

Finally, as to Ngiraingas’s fourth
statement regarding Nakamura’s ascendancy
to Obaklechol and his involvement in the
Ngedebus project, Ngiraingas believed his
assertions were true.  He testified that as
Governor, he “knew everything that went on
in Peleliu on a daily basis.”  As to Nakamura’s
appointment as Obaklechol, Ngiraingas

  Obaklechol Ichiro Blesam died in late 2007.6

Ngetpak Clan appointed Nakamura to take
Blesam’s place in October 2007.  Nakamura held
a blengur in November, and the Peleliu State
Legislature seated Nakamura as Obaklechol in
December 2007.  Ngetchab Clan contested that
appointment and instead appointed Francisco
Louis Obaklechol.  In an opinion filed on April
10, 2009, the Appellate Division affirmed the trial
court’s decision that “Obaklechol was not
appointed by Ngiraibeachel or any other
representative of Ngetchab Clan, but by the
members of Ngetpak Clan.”  Louis v. Nakamura,
Civ. App. No. 08-035 at 2 (citing Blesam v.
Tamakong, Civ. Act. No. 52-81 (Tr. Div. 1984)
and Tamakong v. Blesam, 1 ROP 578 (1989)).
Ngiraingas stated that he was not aware of the
court case or its appeal.  Ngiraingas maintains that
the losing litigant, Francisco Louis, is the rightful
Obaklechol.

  Mr. Calma testified that “unusual” included7

anything that happened outside the normal course
of business of a company.  Unusual activity could
reflect money laundering, embezzling and other
fraudulent financial acts occurring within a
company.  



Ngiraingas v. Nakamura, 18 ROP 225 (2011)230

230

claimed that Louch Keibo Ridep told him that
Nakamura invited people to his birthday party.
Once there, people realized that it was not a
birthday party after all, but a blengur to
celebrate Nakamura appointment as
Obaklechol.  According to Ngiraingas, Ridep
told him that Okada Ongklungel gathered the
Ngaraibesachel at that time, told them that the
ourrot had nominated Nakamura, and asked
the chiefs to accept the ourrot’s appointment.
The Chiefs accepted the appointment at that
time.  Ngiraingas was not in attendance at the
party.  Ngiraingas called no witnesses, not
even his alleged informant Ridep, to confirm
his version of the story.

In response to the allegation that he
had manipulated Peleliuans and the Peleliu
State Legislature for the Obaklechol seat,
Nakamura called Ongklungel  to testify as to8

the validity of his appointment as Obaklechol.
Ongklungel attended both Ichiro Blesam’s
debes and the blengur for Nakamura.  He
stated that although Ridep was at the meeting,
which occurred at the debes, Ridep did not
attend the blengur.  Ongklungel testified that
on October 21, 2007, Nakamura was properly
installed as Obaklechol after the ourrot of
Ngetpak Clan appointed him Obaklechol at
the debes of his predecessor Ichiro Blesam.
The klobak of Ngerchol Hamlet, the
Ngaraibesachel, accepted him that same day,
and Nakamura held a well-attended blengur
over a month later on November 24, 2007.  To
Ongklungel’s knowledge, Nakamura never
tried to bribe or trick his way into the
Obaklechol position.  Nakamura also called
Donald Haruo, a Peleliu State legislator, who
testified that the Credentials Committee of the

Legislature reviewed and accepted
Nakamura’s credentials.   Nakamura was then9

installed as Obaklechol in the Peleliu State
Legislature by resolution on December 14,
2007.   (Pl.’s Ex. 5.)  Haruo knew of no10

fraud, bribery or other manipulation to seat
Nakamura as Obaklechol in the Legislature. 

For his information on Ngedebus,
Ngiraingas relied upon an agreement signed in
June 2006 by Nakamura, Temmy Shmull,11

and the four Chiefs of Ngerdelolk Hamlet in
Peleliu.  (See Pl’s Exs. 15 and 16.)  The
agreement gave Nakamura and Shmull a five-
year exclusive right to market Ngedebus to
potential investors.  (Pl’s Ex. 16.)  In return,
Nakamura and Shmull agreed to pay the
Chiefs a signing fee and annual fees.  Id.
Ngiraingas was not aware that said agreement
was rescinded in December of 2006 at the
Chiefs’ request.  (See Pl’s Exs. 17B and 18.)

On the other hand, Ngiraingas was
aware that the Ngerdelolk Chiefs had signed a

  Since 1987, Ongklungel has held the chief title8

Ngirakidel, which is the second-ranking chief title
after Obaklechol in Ngerchol Hamlet, Peleliu.  

 The Credentials Committee received one9

complaint, filed by Yusim Blesam on behalf of
Francisco Louis.  The Committee certified
Nakamura as Obaklechol based on the Supreme
Court’s trial decision, Blesam v. Tamakong, Civ.
Act. No. 52-81 (Tr. Div. 1984), and appellate
opinion, Tamakong v. Blesam, 1 ROP Intrm. 578
(1989).

  The highest chiefs of every hamlet in Peleliu10

each hold a seat in the Peleliu State Legislature.
Haruo holds a seat as Renguul, the highest chief
title from his hamlet.  Haruo was also the
chairman of the Credentials Committee.  

 Temmy Shmull was Nakamura’s Special11

Assistant when Nakamura was Vice-President and
was Chief of Staff when Nakamura became
President.
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subsequent, and conflicting, document with a
Korean man named Kim Sung-Ho, whereby
the Chiefs granted a 50-year lease to Sung-Ho,
and sought an advance of $70,000 to enable
the Chiefs “to discharge prior obligations to
former Leaseholder.”  (Pl’s Ex. 19.)  When
confronted with the letter, Ngiraingas said that
he just “read the surface” of the agreement
with Sung-Ho, but never closely reviewed it
because the Chiefs–and not Nakamura–had
the letter.  Such testimony is belied by specific
references to the Chiefs’ agreement with
Sung-Ho in Ngiraingas’s May 30 letter to the
Special Prosecutor.  (Pl’s Ex. 26.)  Further, the
agreement never mentions Shmull or
Nakamura and is clearly a lease of Ngedebus
to Sung-Ho, rescinding all prior agreements
concerning the development of Ngedebus.
Ngiraingas had also been informed that in
December 2006, Shmull had called a meeting
at the Peleliu dock to tell people that the
Ngedebus project had been terminated.
Shmull distributed $20 to the meeting
attendees.

Ngiraingas testified that Soon Seob
Ha, a Korean businessman in Palau, told him
that he (Ha) was working to develop
Ngedebus with Shmull and Nakamura.
Ngiraingas said that Ha called him to have
lunch with Shmull and Santos Olikong (a
chief of Ngerdelolk) to discuss development
of Ngedebus.

Ngiraingas further testified that he had
received a copy of Sung-Ho’s Foreign
Investment Board (“FIB”) application, and
that he believed Nakamura was “behind it.”
He conceded that he only looked at blueprints
and never reviewed the text of the application
to determine whether Nakamura was involved.
Indeed, Nakamura’s name is never mentioned

in the FIB application.  Ngiraingas testified
that he called the FIB and spoke to Encely
Ngiraiwet, who told him that the only person
to call about Sung-Ho’s application was
Nakamura because he had called to tell her
that he supported the application. 

Ngiraingas admits to a longstanding
feud with Nakamura.  According to
Ngiraingas, ever since 1995, when Nakamura
allegedly had Ngiraingas removed as Speaker
of the Peleliu Legislature, Nakamura has
opposed him at every turn, including most
recently when Ngiraingas was Governor of
Peleliu.  Ngiraingas deems Nakamura’s
presidency “a failure” because Nakamura did
not use the Compact of Free Association
funds to develop proper infrastructure and
sustainable economy in Palau.  Ngiraingas
believes that Palau’s current economic
straights are due to Nakamura’s missteps and
even misdeeds when he was president.  Again,
at trial, Ngiraingas did not call a single
witness or present any documents to
corroborate his story.  

Nakamura rebutted Ngiraingas’s
testimony concerning the Ngedebus project.
Haruo, who also testified as to Nakamura’s
appointment to Obaklechol, also testified
regarding Ngedebus.  Haruo explained that the
Peleliu State Legislature has no say over
Ngedebus Island because it is owned by
Ngerdelolk Hamlet, and the chiefs of that
Hamlet administer it.  He conceded that the
Legislature did have some authority to
regulate the activities on Ngedebus and its
surrounding waters, but that the Legislature
had not exercised that authority.  Nakamura
has been a voting member of the state
Legislature since December 14, 2007. 
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Nakamura called Shmull to discuss
Nakamura’s involvement with Ngedebus.
Shmull explained that although they had
reached an agreement in June 2006 with the
Ngerdelolk Chiefs to clear and then market
Ngedebus, the Chiefs approached them six
months later and asked to terminate the
agreement.  Shmull and Nakamura signed the
termination agreement and had no further
dealings with the development of Ngedebus.
Neither Shmull nor Nakamura had any
meetings with representatives of the Peleliu
State Legislature to negotiate an agreement
concerning Ngedebus.  Shmull considered
Ngedebus “private land” wholly controlled by
the Chiefs of Ngerdelolk Hamlet.  Shmull did
not have lunch with Ha or Olikong to discuss
any other project on Ngedebus.  In fact,
Shmull and Ha are in longstanding litigation
over Shmull’s house.  Shmull brought suit in
2001, and has had no dealings with Ha since
that time.  Shmull had no knowledge of or
involvement in the Ngerdelolk Chief’s
agreement with Sung-Ho or the attendant FIB
application.

In December 2006, Shmull traveled to
Peleliu after the termination to meet the
approximately sixty Peleliuans with whom he
had earlier contracted to assist him and
Nakamura in clearing the island.  Because it
was nearing Christmas, and because he and
Nakamura felt that they owed the potential
workers compensation, Shmull gave $20 to
each worker who had signed up to clear the
island as a “token of appreciation for their
commitment to work for us.”  Although this
meeting occurred at around the same time as
the gubernatorial elections and Ngiraingas was
running for Governor, there was no indication
that Shmull was stumping for any of
Ngiraingas’s opponents at that time, or that

the money was somehow tied to the election.
Nakamura testified consistent with

Shmull, adding that Nakamura had no
dealings with Ha concerning Ngedebus.  In
fact, Nakamura stated he never had business
dealings with Ha.  Further, Nakamura points
out that Ngedebus was owned by Ngerdelolk
Hamlet, and not Peleliu State, so manipulating
his way into the Peleliu State Legislature
would have little effect on the development of
Ngedebus.  

To further rebut Ngiraingas’s claims at
trial, Nakamura called Loretta Shmull to
counter Ngiraingas’s testimony that in 1995,
she cried in his office and told him that her
brother, Temmy Shmull, had given her a
petition removing Ngiraingas as Speaker and
ordered her to sign it.  On the contrary, Loretta
testified that her brother Temmy had never
given her a resolution to unseat Ngiraingas,
that Temmy had never ordered her to sign any
resolution, and that she had no memory of
ever crying in Ngiraingas’s office.  

Finally, Nakamura called Ngiraiwet to
counter Ngiraingas’s testimony that Ngiraiwet
told Ngiraingas that Nakamura called her in
support of Sung-Ho’s FIB application for a
license to develop Ngedebus Island.
Ngiraiwet testified that she handled the FIB
application of five Korean men to develop
Ngedebus, and that Nakamura never called her
in support of that application which was
approved by the FIB in May 2007.  Further,
Ngiraiwet testified that she never told
Ngiraingas that Nakamura supported the five
Korean men’s FIB application regarding
Ngedebus.  
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Trial Court’s Judgment and Decision

Following the trial, the trial court
issued a Judgment and Decision in favor of
Nakamura.  The trial court found Ngiraingas
liable for defamation.  Specifically, the three
statements that the trial court found to be
untrue and defamatory concerned the
allegations of: (1) money laundering, (2) the
$3,000,000 bribe, and (3) manipulating
Peleliuans and the Peleliu Legislature for the
Obaklechol seat to then facilitate the
development of the Ngedebus project.
Further, the trial court concluded that
Ngiraingas acted with actual malice in
publishing the three defamatory statements.
 

II.  STANDARDS OF REVIEW 

Decisional law in Palau is silent as to
the standards of review of a trial court's
finding as to the truth or falsity of an allegedly
defamatory statement and the sufficiency of
evidence in the record to support a finding of
actual malice.  Therefore, it is appropriate for
us to consult the Restatements of Law and the
common law of the United States for guidance
on these matters.  1 PNC § 303.  

[1] Whether an allegedly defamatory
statement is true or false is a question of fact.
Restatement (Second) of Torts § 617 (1977);
id. at § 617 cmt. a (“the question of whether
the defamatory imputations are true . . . is
ordinarily for the jury”).  This Court reviews
the lower court’s findings of fact for clear
error. Nakamura v. Uchelbang Clan, 15 ROP
55, 57 (2008).  The trial court’s
determinations of fact will not be overturned
unless no reasonable trier of fact could have
reached the same conclusion. Id. 
  

As to the element of actual malice,
greater discussion of the standard of review is
warranted.  Defamation cases in the United
States implicate the First Amendment of the
Constitution of the United States, which reads,
in part: “Congress shall make no
law . . . abridging the freedom of speech . . . .”
U.S. Const. amend. I.  Palau has a similar
constitutional provision to that of the First
Amendment.  Palau’s provision states, “The
government shall take no action to deny or
impair the freedom of expression or press.”
ROP Const. art. IV, § 1.  As we have yet to
interpret this constitutional provision in the
context of a defamation action, we adopt the
law and reasoning of the United States to
guide our decision-making.  See 1 PNC § 303;
Yano v. Kadoi, 3 ROP Intrm. 174, 181 n.1
(Palau courts may look to U.S. case law for
guidance, especially those cases interpreting
identical or similar constitutional provisions).
 

Despite a literal reading of the First
Amendment, the Supreme Court of the United
States has delineated certain categories of
speech that are not afforded the protection of
the First Amendment.  Libelous speech is
among these categories.  See Beauharnais v.
Illinois, 72 S. Ct. 725, 730-31 (1952).  In
cases concerning unprotected areas of speech,
“the Court has regularly conducted an
independent review of the record both to be
sure that the speech in question actually falls
within the unprotected category and to confine
the perimeters of any unprotected category
within acceptably narrow limits in an effort to
ensure that protected expression will not be
inhibited.”  Bose Corp. v. Consumers Union
of U.S., Inc., 104 S. Ct. 1949, 1962 (1984). 
Such independent review is extended to a trial
court’s finding of actual malice in defamation
actions.  Id. at 1963.  The purpose of such
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review is to “preserve the precious liberties
established and ordained by the Constitution.”
Id. at 1965. 

[2, 3]  Whether the evidence in the record is
sufficient to support a finding of actual malice
(i.e. that defendant acted with reckless
disregard for the truth) is a question of law.
Id.  “Judges, as expositors of the Constitution,
must independently decide whether the
evidence in the record is sufficient to cross the
constitutional threshold that bars the entry of
any judgment that is not supported by clear
and convincing proof of ‘actual malice.’”  Id.
In other words, we will engage in limited de
novo review of the record to determine
whether there is sufficient evidence to find
that a statement was made with actual malice.
See id. at 1959-1965 (acknowledging the
traditional deference accorded to the jury’s
credibility determinations, while also insuring
the Court’s protection of certain liberties
provided by the Constitution).  

III.  DISCUSSION

Although Appellant sets forth only one
question presented on appeal, the body of
Appellant’s opening brief reveals two
arguments.  First, Appellant argues that the
trial court erred in finding that Appellant’s
statements were untrue.  Second, Appellant
contends that the trial court erred in finding
that Appellant acted with reckless disregard
for the truth when he broadcast the defamatory
statements. 

A.  Legal Standard for Tort of Defamation.
 
[4, 5] Palau has no civil statute regarding
tortious defamation.  In the absence of a local
defamation statute, the Court seeks guidance

from the Restatements of Law.  1 PNC § 303.
To create liability for defamation there must
be:

(a) a false and defamatory
statement concerning another;
(b) an unprivileged publication
to a third party;
(c) fault amounting to at least
negligence on the part of the
publisher; and 
(d) either actionability of the
statement irrespective of
special harm or the existence
of special harm caused by the
publication.

Restatement (Second) of Torts § 558.  

However, when the subject of the
statement is not a private person but a “public
official” or a “public figure,” the requisite
culpability is raised beyond the level of mere
negligence as referenced in subsection (c)
above:

One who publishes a false and
defamatory communication
concerning a public official or
public figure in regard to his
conduct, fitness or role in that
capacity is subject to liability,
if, but only if, he (a) knows
that the statement is false and
that it defames the other
person, or (b) acts in reckless
disregard of these matters.

Restatement (Second) of Torts § 558.

However, when the subject of the
statement is not a private person but a “public
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official” or a “public figure,” the requisite
culpability is raised beyond the level of mere
negligence as referenced in subsection (c)
above:

One who publishes a false and
defamatory communication
concerning a public official or
public figure in regard to his
conduct, fitness or role in that
capacity is subject to liability,
if, but only if, he (a) knows
that the statement is false and
that it defames the other
person, or (b) acts in reckless
disregard of these matters.

Id. § 580A.

B.  The Trial Court Did Not Commit Clear
Error in Finding that Appellant Ngiraingas’s
Statements About Appellee Nakamura Were
False.

[6] The Court has yet to articulate the
standard for proving falsity of a statement in a
defamation case.  Although the Court would
ordinarily consult the Restatement of Law for
guidance on this point of law, 1 PNC § 303,
the Restatement is also silent on the standard.
See Restatement (Second) of Torts § 581A
cmt. b (stating that until the Supreme Court of
the United States further elucidates this
standard, the American Law Institute does not
set forth  “the extent to which the burden of
proof as to the truth or falsity is now shifted to
the plaintiff”).  Instead, the Court will look to
the common law of the United States.  See 1
PNC § 303.  We adopt the view of the
majority of U.S. jurisdictions (both state and
federal) that falsity of a statement in a
defamation action must be proved by clear and

convincing evidence.  See DiBella v. Hopkins,
403 F.3d 102, 115 (2d Cir. 2005) (providing a
detailed discussion of the standards of proving
falsity in various U.S. jurisdictions and
ultimately adopting the majority view of the
clear and convincing standard).  Although the
trial court did not set forth an evidentiary
standard for the element of falsity, as a matter
of law, the evidence in the record supports
that the falsity of Ngiraingas’s statements was
established by clear and convincing
evidence.   12

As to the first statement, the trial court
found that Ngiraingas failed to counter the
documentary and testimonial evidence
presented by Nakamura that he had never
received a $3,000,000 payment from Taiwan.
First, Nakamura denied receiving such a bribe,
and Shmull supported his denial.  Second,
although this purported bribe was, according
to Ngiraingas, laundered through BTTCO, an
independent auditor of BTTCO found no
support for this claim.  In contrast, Ngiraingas
submitted no documents, no newspaper
articles, and no live testimony to support his
contention and counter Nakamura’s
unequivocal assertion under oath that he took
no such bribe.  Instead, the entire support for
Ngiraingas’s statement came from an
unsubstantiated post on an unrestricted
website, posted by an anonymous person with
a bias against Nakamura.   Given the13

  We agree with the trial court that most of the12

evidence is uncontroverted.  For the few items
that Ngiraingas disputed through his testimony,
we find that Nakamura overcame Ngiraingas’s
assertions by Nakamura’s testimony, which was
supported by strong corroborating evidence.  

  By the time of the post, Nakamura, as13

Obaklechol of Ngetpak Clan, was in litigation
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evidence, the trial court reasonably concluded
that the allegation of the $3,000,000 bribe was
false.  

As to the second statement concerning
money laundering, Nakamura denied the
allegations.  His assertion was supported by
BTTCO’s longtime independent auditor who
noted no unusual activity in BTTCO’s
finances during the relevant period of time.
Ngiraingas concluded that Nakamura used
BTTCO to launder the alleged $3,000,000
bribe based on Nakamura’s and BTTCO’s
refusal to respond to his document requests.
However, BTTCO repeatedly explained that
Ngiraingas needed to use the proper
shareholder request form, that his request
needed the approval of BTTCO’s Board of
Directors, and that it could not divulge
Nakamura’s personal financial information.
BTTCO’s reasons for refusing Ngiraingas’s
document requests are fully rational and
supported.  In contrast, Ngiraingas presented
no evidence to support his allegation of money
laundering beyond his unsupported
speculations.  Thus, it was not clearly
erroneous for the trial court to credit
Nakamura’s clear and convincing evidence
over Ngiraingas’s speculative allegations. 
 

Finally, as to the fourth statement
concerning Nakamura’s manipulation for his
chiefly title to further his interests in the
Ngedebus project, Nakamura testified that he
was properly appointed by the ourrot of
Nge t p ak ,  p ro p e r l y ac ce p ted  by
Ngaraibesachel, properly vetted by the
Legislature, and properly seated in the
Legislature.  Nakamura’s account is supported

by the testimony of Ongklungel and Haruo.
Further, Nakamura’s appointment to
Obaklechol was confirmed by the Peleliu
State Legislature and the courts.  To counter
this evidence, Ngiraingas presented only his
own testimony that he had heard Nakamura
tricked Peleliuans to come to his birthday
party, which turned out to be a blengur to
celebrate his appointment to Obaklechol.
Ngiraingas relied on the word of Ridep, whom
he did not call to corroborate his story and
who did not even attend the blengur.
Accordingly, it was not clear error for the trial
court to credit Nakamura’s clear and
convincing evidence over Ngiraingas’s
evidence.    

As to the Ngedebus project, Nakamura
testified that in June 2006, he entered into a
contract with Shmull and the Chiefs of
Ngerdelolk to clean and then market
Ngedebus, but the Chiefs terminated the
contract six months later.  After signing the
termination agreement in December 2006,
Nakamura had no dealings with anyone
concerning Ngedebus.  His testimony is
corroborated by the testimony of Shmull, as
well as the written and signed agreement and
termination, and subsequent agreement signed
by Sung-Ho and the Ngerdelolk Chiefs.
Ngiraingas countered that he believed
Nakamura was working in conjunction with a
developer from Korea who entered into an
agreement on Ngedebus with the same
Ngerdelolk Chiefs.  Ngiraingas based his
belief on documents that he never fully read
and conversations that no one else
cor robora tes ,  an d  a t  l ea s t  one
person–Ngiraiwet–directly contradicts.  Based
on the clear and convincing evidence
presented at trial, it was reasonable for the
trial court to conclude that the allegation as to

with Francisco Louis who claimed Obaklechol as
a title from Ngetchab Clan.  The Boy identified
himself as being from Ngetchab Clan.  
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Nakamura’s manipulation to attain his chiefly
title to benefit the Ngedebus project was false.

As a matter of law, the trial court’s
conclusion that Ngiraingas’s statements were
false was established by clear and convincing
evidence.  As to the three statements that the
trial court found to be false, Nakamura
presented witness testimony and documentary
evidence to support his position that the
statements were false.  In contrast, Ngiraingas
did not corroborate his allegations with
testimony from any other witness or other
reliable evidence apart from his own
unsupported speculations.  Moreover, each of
Ngiraingas’s allegations was discounted by
Nakamura’s admissible evidence.  As shown
in the Background section above and upon
examination of the entire transcript,
Nakamura’s documentary and testimonial
evidence overwhelmingly outweighed
Ngiraingas’s evidence, which relied primarily
on hearsay as to each statement.  The trial
court, having observed the demeanor of the
parties and witnesses and having heard all the
evidence, was in the best position to decide
whose testimony was credible.  The trial
court’s factual findings that the statements
were false “are supported by such relevant
evidence that a reasonable trier of fact could
have reached the same conclusion.”  Umedib
v. Smau, 4 ROP Intrm. 257, 260 (1994).
Given the evidence in the record, it was
reasonable for the court to discredit
Ngiraingas’s testimony, and we are not in a
position to overturn the trial court’s
conclusion that Ngiraingas’s statements were
false.  

C.  The Trial Court Properly Concluded that
Appellant Ngiraingas Acted With Reckless
Disregard for the Truth When He Broadcast
the Defamatory Statements About Appellee
Nakamura. 

[7] Because the trial court found that
Ngiraingas subjectively believed his
statements to be true when he made them, the
issue here is whether he acted with reckless
disregard for the truth of the statements.  See
Restatement (Second) of Torts § 580A.
Reckless disregard exists when there is a high
degree of awareness of probable falseness of
the statement or there are serious doubts as to
its truth.  Id. at § 580A cmt. d.  Reckless
disregard is not measured by whether a
reasonable, prudent person would have
published the statement without more
investigation.  Id.  In determining whether the
defendant acted with reckless disregard as to
truth or falsity, the availability of sufficient
time and opportunity to investigate the truth of
the statement may have some relevance.  Id.
However, “failure to investigate does not in
itself establish bad faith, unless the defendant
had a high degree of awareness of probable
falsity.”  50 Am. Jur. 2d Libel and Slander
§ 38 (citing St. Amant v. Thompson, 88 S. Ct.
1323 (1968)).  In cases involving the reporting
of a third party’s allegations, reckless
disregard “may be found where there are
obvious reasons to doubt the veracity of the
informant or the accuracy of his or her
reports.”  Id. at § 40 (citing St. Amant, 88 S.
Ct. 1323).  Nakamura must set forth, by clear
and convincing proof, sufficient evidence for
the court to find that Ngiraingas acted with
reckless disregard as to the truth and
defamatory nature of the statements.  See
Restatement (Second) of Torts at § 580A 
cmt. f.       
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On appeal, Ngiraingas contends that
“it is irrelevant that the three statements were
untrue.  The test is whether Appellant knew
the statements were untrue or acted with high
degree of awareness of their falsity and
published them with malice. . . .  The records
show that Appellant believed the statements
were true  . . . .”  However, Ngiraingas’s belief
that the statements were true will not insulate
him from liability if the statements were not
made in good faith.  According to St. Amant v.
Thompson, one may act with reckless
disregard for the truth or falsity of a statement
by publishing the statement despite an actual,
but irrational, belief that the statement is true:
 

The defendant in a defamation
action brought by a public
official cannot  . . .
automatically insure a
favorable verdict by testifying
that he published with a belief
that the statements were true.
The finder of fact must
determine whether the
publication was indeed made
in good faith.  Professions of
good faith will be unlikely to
prove persuasive, for example,
where a story is fabricated by
the defendant, is the product of
his imagination, or is based
wholly on an unverified
anonymous telephone call.
Nor will they be likely to
prevail when the publisher’s
allegations are so inherently
improbable that only a reckless
man would have put them in
circulation.  Likewise,
recklessness may be found
where there are obvious

reasons to doubt the veracity
of the informant or the
accuracy of his reports.  

88 S. Ct. at 1326.
 

In the present case, the trial court
found that Ngiraingas subjectively believed
his statements to be true when he made them.
Thus, to determine that Ngiraingas acted with
reckless disregard, the trial court had to find
that there were obvious doubts as to the truth
of the statements.  In other words, the trial
court had to find that the statements were not
made in good faith.  Upon review of the
record, the Court finds that there is sufficient
evidence to support the finding that
Ngiraingas acted with reckless disregard as to
each of the three statements because he failed
to investigate the allegations or even consider
conflicting information immediately before
him, and he relied on the unverified word of
individuals biased against Nakamura or
ignorant of all the facts.   14

There were obvious reasons to doubt
the veracity of Ngiraingas’s informants or the
accuracy of their reports.  Ngiraingas’s
statements about the $3,000,000 bribe and
money laundering were based on an
unsubstantiated tip on an open-access website,
posted by an anonymous person with a clear
bias against Nakamura.  Although Ngiraingas
claims he was confident in the veracity of the
information from the Boy because of his
familiarity with the Obaklechol controversy,
Ngiraingas did not know the Boy’s identity

 The trial court used the “clear and convincing14

evidence” standard in concluding that Ngiraingas
acted with actual malice in making the statements.
See Nakamura v. Ngiraingas, Civ. Act. No. 08-
204, slip. op. at 17 n.25 (Aug. 4, 2010).   
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and had never before received reliable
information from him.  Further, given that
both Taiwan and Palau are small, close-knit
communities, each with an active free press, it
is difficult to imagine how an alleged
$3,000,000 bribe and the laundering of that
money could have evaded the news headlines.

As to the statement that Nakamura
manipulated Peleliuans and the Peleliu State
Legislature to gain the title of Obaklechol to
then further the Ngedebus project, Ngiraingas
based his allegations on his own
misinformation and a conversation he had
with Ridep.  When Ngiraingas learned of
Nakamura’s “birthday party,” which turned
out to be his blengur, he concluded that
Nakamura had somehow manipulated his way
into gaining his chiefly title.  Although
Ngiraingas claimed that Ridep informed him
of the blengur, there were reasons to doubt the
veracity of Ridep’s story because he did not
even attend the blengur.  As Governor of
Peleliu, Ngiraingas claims to have knowledge
of everything that was happening in Peleliu at
the relevant times.  Accordingly, he should
have known that  the Peleliu State Legislature
has little control over the Chiefs of
Ngerdelolk, and therefore any attempt by
Nakamura to manipulate the Legislature for
the Obaklechol title would do little to advance
his alleged plans for Ngedebus.   

Aside from the many reasons to doubt
the veracity of his informants and the accuracy
of their reports, Ngiraingas also failed to
conduct any investigation, which would have
immediately alerted him to whether his
suspicions were true.  Again, Ngiraingas
neither communicated with the Boy nor
conducted any other investigation to
corroborate the website allegation of the

$3,000,000 bribe.  Indeed, when asked
whether he did anything to confirm the
veracity of the Boy’s story, including posting
online comments or questions to the Boy,
Ngiraingas answered, “I wouldn’t want to
spend my time on that.”   

As to the Ngedebus project,
Ngiraingas entirely fabricated the story that
Nakamura remained involved in the project,
despite evidence to the contrary.  Ngiraingas
did not read more carefully the revised
agreement with the Chiefs of Ngerdelolk,
which stated that Sung-Ho was the developer
and not once mentioned Nakamura or Shmull.
Ngiraingas also did not carefully read the FIB
Application, which also made no mention of
Nakamura or Shmull.  Further, Ngiraingas did
not consider the information that Shmull paid
Peleliuans because the Ngedebus project had
ended in December 2006.  Likewise, with
little investigation, Ngiraingas would have
uncovered, by speaking with his own cousin
Ongklungel, that the decision to appoint
Nakamura Obaklechol was reached at the
debes and not the blengur.  Finally, Ngiraingas
also failed to discover and read the Court’s
trial decision and appellate opinion
concerning the Obaklechol title.  

“Although failure to investigate will
not alone support a finding of actual malice,
the purposeful avoidance of the truth is in a
different category.”  Connaughton, 109 S. Ct.
at 2698 (internal citation omitted).  Ngiraingas
failed to look beyond his assumptions and
suspicions, and was content to rely on
unverified information from biased sources.
Even when the true facts and supporting
documentary evidence were readily available
to him, he simply failed to do any
investigation.  “[I]t is likely that
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[Ngiraingas’s] inaction was a product of a
deliberate decision not to acquire knowledge
of facts that might confirm the probable falsity
of [his] charges.”  Id.  His purposeful and
deliberate avoidance of the truth and his
complete fabrication of at least one of his
defamatory statements is the essence of
reckless disregard.  Accordingly, there is clear
and convincing evidence in the record to
support the trial court’s finding that
Ngiraingas acted with reckless disregard for
the truth of the defamatory statements he
made about Nakamura.  

IV.  CONCLUSION

For the reasons set forth above, the
trial court’s Judgment and Decision are hereby
AFFIRMED. 
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